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Contractual certainty. Option in arbitration agreement. Condition
precedent to exercising option. Establishment of “arbitration centre”.
“Reasonable” changes to terms of arbitration agreement. Arbitration
agreement “in writing”.
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Executive Summary

This judgment considered the validity and binding nature of an arbitration
agreement within a lease contract between the parties. The Claimant
sought a declaration from the Court confirming the validity and binding
nature of the arbitration agreement, following the Defendant's non-
participation in arbitration proceedings initiated by the Claimant under the
Rules of Arbitration of the International Chamber of Commerce. The
judgment addressed several legal points, including contractual certainty,
options within agreements, and the requirement for an arbitration
agreement to be in writing. The Court ultimately concluded that a valid
and binding arbitration agreement existed with the ADGM designated as
the seat of arbitration.

Overall Summary

Background

This Abu Dhabi Global Market (“ADGM”) Court of First Instance
(Commercial & Civil Division) judgment concerns a claim brought by A3
against B3 seeking a declaration regarding the validity of an arbitration
agreement between the parties. The dispute arises under a lease
agreement dated 25 October 2017 (the “Lease”).

The relevant part of the Lease is Clause 32.2, headed “Arbitration”.
Initially, this Clause provided for disputes to be settled under the
Arbitration Rules of the Abu Dhabi Commercial Conciliation and
Arbitration Centre (“ADCCAC?”) with the seat of arbitration in Abu Dhabi.
Crucially, Clause 32.2.2 granted A3 a unilateral option to replace these
provisions with "reasonable alternative provisions" should the ADGM
establish an arbitration centre, to provide for jurisdiction by that new
centre. B3 was obliged to sign documentation reasonably required to give
effect to such alternative.

On 25 November 2018, A3 sent a letter to B3 stating that the ADGM
Arbitration Centre had been established (which occurred on 17 October
2018) (the “Exercise Letter”). A3 declared it was exercising its right under
Clause 32.2.2 to replace the existing provisions. The specified changes
included replacing the ADCCAC rules with the Rules of Arbitration of the
International Chamber of Commerce (the “ICC”) and changing the seat of
arbitration from Abu Dhabi to the ADGM. A3 requested B3 sign the
Exercise Letter to confirm acceptance, but B3 did not respond and took no
partin the subsequent ICC arbitration initiated by A3 or the court
proceedings.

The ICC Court decided that the arbitration could not proceed. Under the
ICC Rules, A3 then had the right to ask a court whether a binding
arbitration agreement existed. A3 filed this claim seeking a declaration of
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avalid and binding arbitration agreement subject to ICC Rules with an
ADGM seat.

Analysis and Conclusion
The Court considered seven questions, including:

1. whether Clause 32 was sufficiently certain — it was found to cover
disputes under the Lease;

2. whether the unilateral option in Clause 32.2.2 was valid — such
options are recognised in common law and do not require mutuality;

3. whether the term "reasonable alternative provisions" was sufficiently
certain - the Court found an objective criterion in the requirement that
changes provide for jurisdiction by the new centre;

4. whether the condition precedent (establishment of the ADGM
arbitration centre) was met — it was, by 17 October 2018. The Court
clarified that "arbitration centre" referred to an institution, not just a
physical location;

5. whether A3 validly exercised the option unilaterally despite requesting
B3's signature —the Court found that the Exercise Letter clearly made
the changes effective immediately and that B3 was in breach of
contract by not signing reasonably required documentation;

6. whether the replacement provisions were reasonable — changing to
ICC Rules and an ADGM seat were deemed reasonable and incidental
to providing for arbitration through the new ADGM centre; and

7. whether the agreement was "in writing" as required by Section 13 of
the ADGM Arbitration Regulations 2015 — the Court held that it was,
whether considered as the Lease alone or the Lease and the Exercise
Letter together.

The Court concluded that A3 is entitled to a declaration. The Court
declared that a valid and binding arbitration agreement exists between A3
and B3 for disputes under the Lease, requiring arbitration under the ICC
Rules, with the seat or legal place of arbitration being the ADGM.

The Court ordered that A3 must not seek to enforce this declaration or
seek to take any steps with regard to arbitral proceedings in reliance upon
it before 14 days have elapsed after service of the judgment and order on
B3 in order to allow B3 time to apply if so advised within that period. The
Court noted that this would properly and sufficiently protect B3.

This statement is not intended to be a substitute for the reasons of the Court or to be used
in any later consideration of the Court’s reasons.



