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Executive Summary

The judgment concerned NMC Healthcare's administration. The Court
refused to grant administrator's "directions” on substantive rights. It
stayed claims against Dubai Islamic Bank (“DIB”) by original guarantors
for arbitration under a Master Murabaha Agreement, and by NMCH for
jurisdiction under an Assignment of Receivables Agreement. The Court
rejected the Claimants’ application to amend their claim to bypass these
agreements and allowed administrators to pursue their own claims.

Overall Summary

Background

This Abu Dhabi Global Market (“ADGM?”) Court of First Instance
(Commercial & Civil Division) judgment concerns several applications
related to the administration of NMC Healthcare LTD (“NMCH?”) and its 35
associated companies (the “NMC Group”). The core dispute revolves
around the security interest of Dubai Islamic Bank PJISC (“DIB”) over
"insurance receivables" belonging to the NMC Group, which faced
massive undisclosed debts (US$4.3 billion to US$5.3 billion) due to
alleged fraud. The NMC Group entered administration in September 2020.

The Joint Administrators brought an application (the “Directions
Application”) under ADGM Insolvency Regulations 2015 (“IR 2015”) on 28
March 2021 and initiated proceedings by a claim form dated 15 April 2021
(the “Claim Form Proceedings”), which DIB opposed by challenging
jurisdiction and seeking stays based on these agreements (“Jurisdiction
Application”). The main application before the Court was the application
brought by DIB.

Analysis

The Court first considered the Directions Application under ADGM
Insolvency Regulations 2015, section 95(7), which sought declarations on
DIB's security and orders concerning insurance receivables. The Court
found that "directions" are limited to guiding an administrator's internal
functions, not determining substantive third-party rights, and thus
dismissed this application for lack of jurisdiction.

Regarding the Claim Form Proceedings, DIB sought a stay based on
arbitration agreements in two Master Murabaha Agreements (“MMA”) and
jurisdiction clauses in two Assignment of Receivables Agreements
(“ARA”) and Account Pledge and Assignment Agreements (“APAA”). The
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MMA contained an arbitration agreement for disputes, while the ARA had
an exclusive jurisdiction clause pointing to the Dubai Courts.

The Court assessed DIB's "Propositions” to determine if they fell within the
scope of the Arbitration Agreement. It found that:

e Claims by NMCH were subject to the ARA's jurisdiction clause, not
the MMA's arbitration agreement.

e The "Undertakings Proposition" (claims against insurers based on
separate undertakings) was outside the arbitration agreement's
scope.

o The "Rectification Proposition" and "Agency Proposition”
concerning Original Guarantors being parties to the ARA were also
closer to the ARA's jurisdiction clause.

o However, the "Equitable Assignment Proposition”, which
questioned whether the MMA itself constituted an equitable
assignment of insurance receivables by the Original Guarantors,
fell within the scope of the Arbitration Agreement.

Despite arguments about non-arbitrability due to in rem rights, statutory
causes of action, orimpact on third parties, the Court adopted a narrow
view of non-arbitrability, aligning with English law. It acknowledged that an
arbitral award might not bind all third parties or could fragment the
dispute resolution, but deemed these acceptable consequences for
upholding arbitration agreements.

Consequently, the Court stayed the Claim Form Proceedings in two
aspects:

1. Between DIB and the Original Guarantors for matters within the
scope of the Arbitration Agreement, specifically the Equitable
Assignment Proposition.

2. Between DIB and NMCH for matters within the scope of the
exclusive jurisdiction agreement in the ARA, deferring these to the
Dubai Courts. The Court rejected the argument that it could not
stay proceedings in favour of another UAE court when parties had
expressly agreed to that jurisdiction.

The Claimants' subsequent application in the Claim Form Proceedings (
the “Amendment Application”) to restructure the proceedings to bypass
these stays was refused as improper.

Conclusion

The Court found that it lacked jurisdiction to grant the substantive relief
sought by the Joint Administrators in their Directions Application under
section 95(7) of the IR 2015, clarifying that this power is limited to guiding
administrators on their functions, not determining third-party rights.

The Court granted a partial stay of the Claim Form Proceedings.
Specifically, disputes concerning the "Equitable Assignment Proposition"
between DIB and the Original Guarantors, which fell within the MMA's
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arbitration clause, were referred to arbitration. Claims brought by NMCH
against DIB were stayed in favour of the Dubai Courts, as stipulated by the
exclusive jurisdiction clause in the ARA.

The Joint Administrators' attempt to amend their claim to bypass these
dispute resolution mechanisms was refused. The Court found that the
Joint Administrators were entitled to pursue their own claims for
remuneration and expenses in the Court, as they were not party to the
Arbitration Agreement, nor are they are not subject to any jurisdiction
agreement.

This statement is not intended to be a substitute for the reasons of the Court or to be used
in any later consideration of the Court’s reasons.



