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Executive Summary

This judgment addresses preliminary legal questions. The core issues
revolve around whether ADGM insolvency laws regarding fraudulent and
wrongful trading apply to actions that occurred before the companies
were registered in the ADGM or before the relevant ADGM Insolvency
Regulations came into effect. The judgment also considers whether

a ‘sufficient connection’ between the defendants and the ADGM is a
mandatory requirement for the Court to exercise its powers under these
laws.

Ultimately, the Court determined that these ADGM insolvency provisions
can apply to conduct predating the companies' ADGM registration and the
enactment of the regulations, and that a sufficient connection with the
ADGM is not always a mandatory requirement for the Court's jurisdiction
to make orders under Sections 251/252 of the ADGM Insolvency
Regulations.

Overall Summary

Background

This Abu Dhabi Global Market (“ADGM”) Court of First Instance
(Commercial & Civil Division) judgment addresses preliminary issues in
proceedings brought by the Joint Administrators (“JAs”) of NMC
Healthcare Ltd (“NMCH”) and NMC Holding Ltd (“Holding”) against Dr
Bavaguthu Raghuram Shetty, Mr Prasanth Manghat, and Bank of Baroda.
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NMCH and Holding were placed into administration in the ADGM on 27
September 2020, as a result of their inability or likely inability to pay debts,
which is alleged to stem from a fraud against the NMC Group occurring
from 2012 until December 2019, with claims valued at at least US$5
billion. The companies were registered in the ADGM on 15, 16, and 17
September 2020, shortly before entering administration. The Claimants,
including the JAs, are bringing both “Civil Claims” under UAE law

and “Insolvency Claims”. The Insolvency Claims include actions

for fraudulent trading under Section 251 of the ADGM Insolvency
Regulations 2022 (“IR 2022”) against all three Defendants, and wrongful
trading under Section 252 of the IR 2022 against Dr Shetty and Mr
Manghat.

The key preliminary issues considered were:

1. Can an order be made under Sections 251 and 253 IR 2022 in respect
of fraudulent trading before a company is continued into the ADGM?

2. Can an order be made under Section 252 IR 2022 in respect of
wrongful trading before a company is continued into the ADGM?

3. Can aclaim under Sections 251/252 cover conduct before the IR 2015
(predecessor to IR 2022) came into effect?

4. |s a"sufficient connection" between the defendant and the
ADGM mandatory for a successful claim under Sections 251/2527?

Analysis

The Court answered Yes to Issues 1 and 2. The Court found that the
language in Sections 251 and 252 referring to "the Company" identifies
the legal entity whose business was carried on fraudulently or wrongfully,
and does not impose a temporal requirement that the entity must have
been an ADGM company at the time of the conduct. The companies are
the same legal persons as before they were continued into the ADGM.

For Issue 3, the answer was also Yes. While Article 112 of the UAE
Constitution generally dictates that laws apply only to events

occurring after they become effective, preventing retrospective
application, UAE Courts recognise that laws pertaining to public order can
apply immediately and directly to ongoing effects. The UAE bankruptcy
and insolvency regime is considered a matter of public order, overriding
the general principle of non-retroactivity under Article 112.

Regarding Issue 4, the Court concluded Yes, meaning a claim can be
successfully brought under Sections 251/252 absent a sufficient
connection between the defendant and the ADGM. Drawing on English
law principles relevant in the ADGM, the Court determined that a
sufficient connection is not a mandatory requirement for jurisdiction, but
rather a discretionary consideration for the Court when deciding whether
to grant relief. Although the contingent question about whether the
pleaded facts showed a sufficient connection did not require a definitive
answer, the Court stated that if it had arisen, it would have answered Yes.

Conclusion

In summary, the judgment holds that claims for fraudulent and wrongful
trading under the IR 2022 can proceed based on conduct that occurred
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before the companies were registered in the ADGM and before the IR 2015
came into effect. It also clarifies that demonstrating a sufficient
connection between the defendant and the ADGM is not a mandatory
prerequisite for bringing these claims.

This statement is not intended to be a substitute for the reasons of the Court or to be used
in any later consideration of the Court’s reasons.



