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Executive Summary

This judgment addresses an application by the Bank of Baroda (“Baroda”)
to prevent the disclosure of Suspicious Transaction Reports (“STRs”) in
ongoing civil litigation initiated by NMC Healthcare and its administrators
against Baroda and others, alleging fraud. The central legal question
revolves around the interpretation of UAE’s anti-money laundering
legislation, specifically Article 17 of Federal Law No. (20) of 2018, and
whether it prohibits the disclosure of STRs in civil proceedings. The Court
analysed the confidentiality rule surrounding STRs and its exceptions;
considered expert opinions on UAE law and previous case precedents.
The Court ultimately granted Baroda’s application, concluding that the
legislation prevents such disclosure in this context.

Overall Summary

Background

This Abu Dhabi Global Market (“ADGM”) Court of First Instance
(Commercial & Civil Division) judgment concerns an application by the
Bank of Baroda (“Baroda”), the Third Defendant in proceedings brought by
NMC Healthcare Ltd and others (the "NMC Claimants"), seeking that it
should not be required to disclose any Suspicious Transaction Reports
("STRs") of which it has control. The application was opposed by the NMC
Claimants.

Analysis

The central question before the Court was whether the anti-money
laundering legislation of the United Arab Emirates (“UAE”), specifically
Federal Law No. (20) of 2018 (as amended), prevents a party in ADGM civil
litigation from disclosing STRs made to the Central Bank of the UAE.
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The Court noted that Federal Law No. (20) of 2018 on Anti-Money
Laundering and Combating the Financing of Terrorism and Financing of
Illegal Organisations (the “2018 AML Law”) repealed Federal Law No. (4)
of 2002 regarding the Criminalization of Money Laundering”, which also
contained provisions regarding money laundering and reporting.

The crucial provision under consideration was Article 17 of the 2018 AML
Law, which, based on the translation adopted for the hearing, states: “The
information obtained in relation to a suspicious transaction, or a crime
provided for under this Decree-Law shall be considered confidential and
may not be disclosed except to the extent necessary for use in
investigations, lawsuits or cases related to the violation of the provisions
of this Decree-Law”.

The Court considered two main issues regarding the exception to this
confidentiality rule:

1. Does the exception cover disclosure in civil proceedings?
2. Are the present proceedings brought by the NMC Claimants "related
to the violation of the provisions" of the 2018 AML Law?

The Court had before it expert evidence on UAE law from Dr Habib
Mohammed Sharif Al Mulla (for Baroda) and Mr Ali Al Aidarous (for the
NMC Claimants) regarding the interpretation of Article 17.

The Court ultimately preferred Baroda's interpretation, supported by Dr Al
Mulla's evidence, concluding that the exception in Article 17 does not
cover disclosure in ordinary civil litigation. The Court reasoned that the
Arabic word translated as "lawsuits or cases" in the exception, when read
in the context of "investigations related to the violation of the provisions of
this Decree-Law", is most likely intended to refer to legal proceedings
directly concerning breaches of the 2018 AML Law, rather than general
civil litigation where the AML Law might be peripherally relevant. The Court
also found force in the argument that interpreting "lawsuits" and "cases"
as both covering civil proceedings would render one term redundant,
contrary to principles of Arabic legal interpretation.

Furthermore, the Court held that even if the exception could, in principle,
cover civil proceedings, the proceedings brought by the NMC Claimants
are not "related to the violation of the provisions" of the 2018 AML Law.
The NMC Claimants' pleaded claims against Baroda are for breach of
tortious and contractual duties, informed by regulatory duties, but do not
include a claim for breach of the 2018 AML Law itself.

The Court also addressed arguments made by the NMC Claimants based
on Dubai Court of Cassation cases and a DIFC Court judgment (Kirtanlal
International). The Court found that the Dubai Court of Cassation cases
did not directly address Article 17 or the issues in the present application.
Regarding the Kirtanlal International case, while an STR was referenced in
open court, the judgment did not consider the meaning or effect of Article
17.

Finally, the Court noted and dismissed concerns raised by the NMC
Claimants about the impartiality of Dr Al Mulla's expert evidence.
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Conclusion

The Court granted Baroda's application, ruling that it is not required to
disclose any STRs. The Court invited the parties to seek agreement on the
specific terms of the order, including whether it should cover draft STRs
and further information provided to the Financial Information Unit.

This statement is not intended to be a substitute for the reasons of the Court or to be used
in any later consideration of the Court’s reasons.




