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Executive
Summary

This ADGM Court of First Instance (Commercial & Civil Division)
Judgment considered claims brought by Union Properties PJSC and UPP
Capital Investment Co LLC (the “Claimants”) against the five remaining
Defendants: Mr Thomas Trinkler, First Fund Management Limited
(“FFM?”), Mr Jorg Klar, Mr Paresh Khiara and Mr Ahmed Khouri.

The Claimants alleged that they were victims of a fraudulent scheme
orchestrated by Mr Khalifa Alhammadi (the Tenth Defendant), which
resulted in the misappropriation of over AED 320 million.

The Court accepted that a substantial fraud had occurred but ultimately
dismissed all claims against the five remaining Defendants due to the
Claimants': (i) failure to substantiate their allegations, (ii) reliance on
fabricated evidence, and (iii) failure to prove that the five remaining
Defendants were party to the wrongdoing.

Overall Summary

Background

In early 2018, the Claimants transferred substantial funds to a Julius
Baer account, eventually investing over AED 320 million in Participatory
Notes (“P-Notes”) whose underlying investments were almost
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exclusively sharesin Union Properties PJISC. The Claimants alleged that,
rather than being managed in a bona fide investment fund by Trinkler &
Partners Ltd and FFM, the P-Notes were unlawfully transferred to
Argaam Capital Limited (“Argqaam?”), converted into shares, and placed
into accounts held by Mr Hassan Al Mulla (the Thirteenth Defendant).

For two and a halfyears, the Claimants were provided with false security
balance and cash flow statements indicating active trading in UAE,
Saudi and Egyptian stocks, which masked the diversion of the funds.
The fraud was discovered in October 2021, leading to the dismissal and
suspension of several executives and the commencement of these
proceedings. The trial was complicated by the fact that the Claimants
disclosed no hard copy documents, forcing reliance entirely on
electronic records, some of which the Court found to be deliberate
fabrications.

Analysis

The Court’s analysis highlighted several issues in the Claimants' case,
primarily categorised into: (i) evidentiary and procedural issues, (ii)
failure to prove the specific claims against the five remaining
Defendants, and (iii) issues in calculating damages.

e Evidentiary and procedural issues: The Claimants attempted to
introduce allegations that were not pleaded and late amendments
to their pleadings during the trial, which the Court largely rejected
as unfair to the Defendants. The Court also found that key
documentary evidence relied upon by the Claimants were
fabrications.

e Claims against Mr Khouri: Accused of breaching director's duties
and unlawful means conspiracy, the Court found that Mr Khouri did
not take the lead in investment decisions and was entitled to rely on
the expertise of others. The Court held that the Claimants failed to
prove that he knew that the instructions he signed were a cover for
misappropriation, or that he was involved in the transfer of the P-
Notes to Argaam.

e Claims against Mr Trinkler, Mr Klar and Mr Khiara: The claims
against Mr Trinkler, Mr Klar and Mr Khiara included deceit, negligent
misstatement, dishonest assistance, unlawful means conspiracy
and breaches of the ADGM Financial Services and Markets
Regulations 2015 (the “FSMR”). The Court held that the Claimants
did not prove that these Defendants knowingly participated in the
fraud, made false representations, or knew that the trading reports
were false.
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e Claims against FFM: The Claimants alleged that FFM was a “sham”
company set up to conceal the fraud. The Court rejected this
allegation, finding no evidence to suggest that it was incorporated
for this purpose or that its representatives acted in bad faith.

e Damages and settlement: The Claimants claimed damages for the
initial AED 320 million purchase price of the P-Notes, rather than
their value at the time of misappropriation, which fluctuated. The
Court held that this was the incorrect legal measure for assessing
these damages. Furthermore, the Claimants had already entered
into a Settlement Agreement for AED 620 million with the “Settling
Parties” (who include among others, Mr Alhammadi and Mr Al
Mulla). The Court held that the Claimants failed to prove that there
was an outstanding quantum of damages left to recover from the
five remaining Defendants because the Claimants did not provide
any evidence of what recoveries had already been made under the
Settlement Agreement and whether it was attributable to the losses
that they sought against the five remaining Defendants.

Conclusion

The Court concluded that, while the Claimants were the victims of a
fraud that caused them financial loss, they failed to prove that Mr
Trinkler, FFM, Mr Klar, Mr Khiara or Mr Khouri were party to the
wrongdoing. Consequently, the Court dismissed all claims against the
five remaining Defendants.

This statement is not intended to be a substitute for the reasons of the Court or to be used
in any later consideration of the Court’s reasons.




