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1. INTRODUCTION
1.1 General

1.1.1 This document is called the Guidance and Policies Manual (“GPM”). The GPM is for
information purposes only and explains how we may regulate and supervise financial
services firms and markets that operate in ADGM. The GPM has purposely been
written in plain English. The GPM contains guidance on:

(a) our regulatory policies;
(b) our risk-based approach to authorisation, supervision and enforcement; and
(c) what we consider and take into account when exercising our powers.

1.1.2 The GPM is meant to assist persons operating or intending to operate financial
services or a market in the ADGM and should be read in conjunction with the Financial
Services and Markets Regulations (“FSMR”) and the ADGM Rulebooks.

1.1.3 The GPM is not meant to be all of our guidance and policies on how we will operate
and exercise our powers and we are not bound to follow it on all occasions. It is merely
an informative document, which sets how we may act when exercising our powers.

1.2 Defined terms

1.2.1 Where we have used a defined term in the GPM, these are identified by the
capitalisation of the word or a phrase capitalised. You can find meanings of these
defined terms in the Glossary module ("GLO") of the ADGM Rulebook. There are also
defined terms in the FSMR. If there is no capitalisation of the initial letter, the word or
phrase has its normal common day meaning.

13 Updating the GPM

1.3.1 We will make amendments to the GPM when we make changes in our policies or
processes to ensure it remains current.

1.4 Our mandate

1.4.1 We are committed to foster, promote and maintain a fair, efficient and responsive
regulatory environment for our market participants and stakeholders.

1.4.2 We have adopted and apply international standards, such as those set out by the Basel
Committee on Banking Supervision, the International Association of Insurance
Supervisors, the International Organisation of Securities Commissions, the Financial
Stability Board and the Financial Action Task Force.

GPM VERO02.030220 4



2.1

2.1.1

2.1.2

213

2.1.4

2.15

BECOMING REGULATED
Our approach to authorisation
Introduction

This chapter outlines our approach when assessing if an applicant or registrant can
become:

(a) an Authorised Firm;

(b) a Recognised Body;

(c) a Representative Office;
(d) an Approved Person; or
(e) a Principal Representative.

Before submitting an application, an applicant or registrant should contact our
Authorisation Team at authorisation@adgm.com.

Prohibition and by way of business

The FSMR impose a prohibition on all persons who carry on an activity regulated by
us in the ADGM "by way of business" unless the person is an Authorised Firm,
Recognised Body or an Exempt Person.

Whether or not an activity is carried on by way of business is a question of fact that
takes account several factors, including:

(a) how often the activity is conducted;
(b) whether there is a commercial element involved;

(c) the size and proportion of non-regulated activities carried on by the same
person; and

(d) the nature, context and circumstances of the activity that is carried on.
Whether someone is carrying on his or her own business

Another aspect of the prohibition is that an employee will not breach the prohibition
by carrying on an activity on behalf of his employer, as in such cases it is the employer
who is carrying on that activity. The employee is simply carrying on the employer's
business. This principle potentially also applies to agents and others who assist
another to carry on that other’s business.

GPM VERO02.030220 5



2.1.6

2.1.7

2.1.8

2.19

2.1.10

General Prohibition and by way of business

The regulations impose a general prohibition on all persons who carry on a Regulated
Activity in the ADGM "by way of business" unless the person is a firm, Recognised Body
or an exempt person.

Whether or not an activity is carried on by way of business is a question of fact that
takes account of several factors. These include:

(a) the degree to which the activity is conducted with continuity, regularity and
systemically;

(b) the existence of a commercial element;

(c) the scale proportion and impact which the activity bears to other activities
carried on by the same Person but which are not regulated; and

(d) the nature, context and circumstances of the particular activity that is carried
on.

Regulated Activities and the need for a Financial Service Permission

Schedule 1 to the Financial Services and Markets Regulations contains a complete list
of Regulated Activities. When determining whether an applicant will require a
Financial Services Permission to engage in a specific Regulated Activity, the applicant
should first, determine that such Regulated Activity will be carried on in or from the
ADGM ‘by way of business’ as described in 2.1.6 and 2.1.7. If they are then the
applicant will need to consider whether any of the applicable exclusions apply either
(i) specified following the description of the relevant Regulated Activity or (ii) amongst
the general exclusions contained in Chapter 18 of Schedule 1.

Combinations of Regulated Activities

Generally, we will rely upon the applicant’s written application and discussions when
considering which Regulated Activities should be included in any Financial Service
Permission granted to the applicant. The Regulator will only include a Regulated
Activity within a Financial Service Permission when it reasonably believes such
Regulated Activity is required for the applicant to conduct its business. Applicants
should consider each Regulated Activity as a distinct activity with a distinct Financial
Service Permission.

While no Regulated Activity will require the Regulator to include a second Regulated
Activity within the Financial Service Permission to enable the applicant to engage in
the original Regulated Activity, certain Regulated Activities may be combined with
other Regulated Activities. For example, where an applicant may be arranging
transactions which arise from advice given to a client. This would be acceptable,
provided (i) the applicant has requested both Regulated Activities to be included in its

GPM VERO02.030220 6



2.1.11

2.1.12

2.2

2.2.1

2.2.2

Financial Service Permission, (ii) the applicant satisfies the relevant criteria necessary
to engage in both Regulated Activities and (iii) no conflicts arise as a consequence of
the conduct of both Regulated Activities by a single person (see 2.1.10).

Conflicts between Regulated Activities

By their nature, certain combinations of Regulated Activities may be difficult for a
single applicant to undertake without risk of a material conflict of interest. In such
circumstances the Regulator will not grant a Financial Service Permission to engage in
both Regulated Activities without being satisfied that both activities may be
undertaken independently in a manner which addresses potential conflicting duties
between clients or conflicts between the interests of the applicant and its clients.

The Regulator does not provide an exhaustive list of potential conflicting duties and
interests and expects that each applicant will have reviewed the scope of those
Regulated Activities it wishes to engage in, in order to identify and take steps to
mitigate potential conflicts.

Assessing the fitness and propriety of applicants

We expect applicants seeking authorisation/recognition to be fit and proper. This
provides us with the assurance that applicants are willing and able to fulfil their
obligations under the law. The onus is on each applicant to establish that they are fit
and proper.

Reputation and standing

In assessing the reputation and standing of an applicant, we can take into
consideration any relevant matters including:

(a) any matter affecting the propriety of the applicant’s conduct, whether or not
such conduct may have resulted in the commission of a criminal offence, the
contravention of the law, or the institution of legal or disciplinary proceedings
of whatever nature;

(b) whether an applicant has ever been the subject of disciplinary procedures by
a government body or agency or any self-regulatory organisation or other
professional body;

(c) a contravention of any provision of financial services legislation or of rules,
regulations, statements of principle or codes of practice made under it or made
by a recognised self-regulatory organisation, non-ADGM financial services
regulator or regulated exchange or clearing house;

(d) whether an applicant has been refused, or had a restriction placed on, the right
to carry on a trade, business or profession requiring a licence, registration or
other permission;

GPM VERO02.030220 7



2.2.3

2.2.4

2.2.5

2.2.6

2.2.7

2.2.8

(e) an adverse finding or an agreed settlement in a civil action by any court or
tribunal of competent jurisdiction resulting in an award against or payment by
an applicant;

(f) whether an applicant has been censured, disciplined, publicly criticised or the
subject of a court order at the instigation of any regulatory authority, or any
officially appointed inquiry, or any other non-ADGM financial services
regulator;

(g) whether an applicant has been open and truthful in all its dealings with us; and
(h) any other matter that we consider relevant.
Locations of offices

An applicant should be able to satisfy us that it will establish an office and maintain a
presence in the ADGM based on the activities it will carry on.

Close Links

We need to be satisfied, as to who are the applicant’s Close Links or where the
applicants is closely related to another person (for example a parent or subsidiary
company or someone who owns and controls 20% or more of the applicant). This is to
make sure we are not prevented from effectively supervising the applicant.

Legal status of Firms and Recognised Bodies

We will only consider an application for authorisation or recognition where the legal
status of the proposed ADGM entity is a Body Corporate or a Partnership. Individuals
cannot make an application. In respect of the regulated activities of Effecting
Contracts of Insurance or Carrying Out Contracts of Insurance as Principal, a firm can
only be a Body Corporate.

In the case of non-ADGM persons other than companies limited by shares, we will
consider whether the legal form is appropriate for the activities proposed.

If the applicant is seeking to branch in to the ADGM, we will take into account where
the applicant’s head office is located.

Ownership and Group

In relation to the ownership and Group structure of an applicant, we may have regard
to:

(a) the applicant’s position within its group, including any other relationships that
may exist between the applicant, controllers, associates and other persons
that may be considered a close link;

GPM VERO02.030220 8



(b) the financial strength of the Group and its implications for the applicant;
(c) whether the Group has a structure which makes it possible to:
(i) exercise effective supervision;

(ii) exchange information among regulators who supervise group
members; and

(iii) determine the allocation of responsibility among the relevant
regulators;

(d) any information provided by other regulators or third parties in relation to the
applicant or any entity within its Group; and

(e) whether the applicant or its group is subject to any adverse effect or
considerations arising from a country or countries of incorporation,
establishment and operations of any member of its group. In considering these
matters, we may also have regard to the type and level of regulatory oversight
in the relevant country or countries of the group members and the regulatory
infrastructure and adherence to internationally held conventions.

Controllers

2.2.9 In relation to the controllers of an applicant, we may, taking into account the nature,
scale and complexity of the firm's business and organisation, have regard to:

(a) the background, history and principal activities of the applicant’s controllers,
including that of the controller's directors, partners or other officers associated
with the applicant, and the degree of influence that they are, or may be, able
to exert over the applicant and/or its activities;

(b) where the Controller will exert significant management influence over the
applicant, the reputation and experience of the controller or any individual
within the controller;

(c) the financial strength of a controller and its implications for the applicant’s
ability to ensure the sound and prudent management of its affairs, in particular
where a controller agrees to contribute any funds or other financial support
such as a guarantee or a debt subordination agreement in favour of the Firm
or Recognised Body; and

(d) whether the applicant is subject to any adverse effect or considerations arising
from the country or countries of incorporation, establishment or operations of
a controller. In considering such matters, we may have regard to, among other
things, the type and level of regulatory oversight, which the controller is
subject to in the relevant country or countries and the regulatory

GPM VERO02.030220 9



infrastructure and adherence to internationally held conventions and
standards.

2.2.10 Where we have any concerns relating to the fitness and propriety of an applicant for
a Financial Services Permission stemming from a Controller of such a Person, we may
consider imposing conditions on the Financial Services Permission designed to address
such concerns. For example, we may impose, in the case of a start-up, a condition that
there should be a shareholder agreement that implements an effective shareholder
dispute resolution mechanism.

Resources, systems and controls

2.2.11 We will have regard to whether the applicant has sufficient resources, including the
appropriate systems and controls, such as:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

the applicant’s financial resources and whether it complies, or will comply,
with any applicable financial rules, and whether the applicant appears to be in
a position to be able to comply with such rules;

the extent to which the applicant is or may be able to secure additional capital
in a form acceptable to us where this appears likely to be necessary at any
stage in the future;

the availability of sufficient competent human resources to conduct and
manage the applicant’s affairs, in addition to the availability of sufficient
Approved Persons to conduct and manage the applicant’s activities;

whether the applicant has sufficient and appropriate systems and procedures
in order to support, monitor and manage its affairs, resources and regulatory
obligations in a sound and prudent manner;

whether the applicant has appropriate anti-money laundering procedures and
systems designed to ensure full compliance with applicable money laundering
and counter terrorism legislation, and relevant UN Security Council and
applicable sanctions and resolutions, including arrangements to ensure that all
relevant staff are aware of their obligations;

the impact of other members of the applicant’s group on the adequacy of the
applicant's resources and, in particular, though not exclusively, the extent to
which the applicant is or may be subject to consolidated prudential supervision
by us or another non-ADGM financial services regulator;

whether the applicant is able to provide sufficient evidence about the source
of funds available to it, to our satisfaction. This is particularly relevant in the
case of a start-up entity; and

the matters specified in paragraph 2.2.88(c).

GPM VERO02.030220 10



Firms and Recognised Persons: Collective suitability of individuals or other Persons
connected to the firm

2.2.12 Although individuals performing Controlled and Recognised Functions are required to
be Approved Persons and/or Recognised Persons and that a firm is required to appoint
certain Approved and Recognised Persons to certain functions, we will also consider:

(a)

(b)

(c)
(d)

(e)

the collective suitability of all of the firm's staff taken together, and whether
there is a sufficient range of individuals with appropriate knowledge, skills and
experience to understand, operate and manage the firm's affairs in a sound
and prudent manner;

the composition of the Governing Body of the firm. The factors that would be
taken into account by us in this context include, depending on the nature, scale
and complexity of the firm's business and its organisational structure, whether:

(i) the governing body has a sufficient number of members with relevant
knowledge, skills and expertise among them to provide effective
leadership, direction and oversight of the firm's business. For this
purpose, the members of the governing body should be able to
demonstrate that they have, and would continue to maintain, including
through training, the necessary skills, knowledge and understanding of
the firm's business to be able to fulfil their roles;

(ii) the individual members of the governing body have the commitment
necessary to fulfil their roles, demonstrated, for example, by a
sufficient allocation of time to the affairs of the firm and reasonable
limits on the number of memberships held by them in other boards of
directors or similar positions. In particular, we will consider whether the
membership in other boards of directors or similar positions held by
individual members of the governing body has the potential to conflict
with the interests of the firm and its customers and stakeholders; and

(iii) there is a sufficient number of independent members on the governing
body. We will consider a member of the governing body to be
"independent" if he is found, on reasonable grounds by the governing
body, to be independent in character and judgement and able to make
decisions in a manner that is consistent with the best interests of the
Firm;

the position of the Firm in any Group to which it belongs;

the individual or collective suitability of any person or persons connected with
the firm;

the extent to which the firm has robust human resources policies designed to
ensure high standards of conduct and integrity in the conduct of its activities;

GPM VERO02.030220 11



(f)

(8)

whether the firm has appointed Auditors, actuaries and advisers with sufficient
experience and understanding in relation to the nature of the firm's activities;
and

whether the remuneration structure and strategy adopted by the firm is
consistent with the requirements in GEN 3.3.42(1).

Recognised Bodies: other considerations

2.2.13 In determining whether a Recognised Body has satisfied its recognition requirements
set out in MIR Chapter 2 and GEN Chapter 3, we will consider:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

(h)

its arrangements, policies and resources for fulfilling its obligations under the
recognition requirements as set out in MIR 4.2.1;

its arrangements for managing conflicts and potential conflicts between its
commercial interest and applicable regulatory requirements;

the extent to which its constitution and organisation provide for effective
governance;

the arrangements made to ensure that the Governing Body has effective
oversight of its regulatory functions;

the fitness and propriety of its Approved Persons and the access the approved
persons have to the Governing Body;

the size and composition of the Governing Body including:
(i) the number of independent members on the Governing Body;

(ii) the number of members of the Governing Body who represent
members of the Recognised Body or other persons and the types of
persons whom they represent; and

(iii) the number and responsibilities of any members of the governing body
with executive roles within the Recognised Body;

the structure and organisation of its Governing Body, including any distribution
of responsibilities among its members and committees;

the integrity, relevant knowledge, skills and expertise of the members of the
governing body to provide effective leadership, direction and oversight of the
Recognised Body's business. For this purpose, such individuals should be able
to demonstrate that they have, and would continue to maintain, including
through training, necessary skills, knowledge and understanding of the
Recognised Body's business to be able to fulfil their roles;
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(i)

(i)
(k)

(1)

(m)

the commitment necessary by the members of the governing body to fulfil
their roles effectively, demonstrated, for example, by a sufficient allocation of
time to the affairs of the Recognised Body and reasonable limits on the number
of memberships held by them in other boards of directors or similar positions.
In particular, the Regulator will consider whether the membership in other
boards of directors or similar positions held by individual members of the
governing body has the potential to conflict with the interests of the
Recognised Body and its stakeholders;

the integrity, qualifications and competence of its approved persons;

its arrangements for ensuring that it employs individuals who are honest and
demonstrate integrity;

the independence of its regulatory departments from its commercial
departments; and

whether the remuneration structure and strategy adopted by the Recognised
Body is consistent with the requirements in GEN 3.3.42(1).

2.2.14 We will consider a Director to be "independent" if the Director is found, on the
reasonable determination of the Governing Body, to:

(a)
(b)

be independent in character and judgement; and

have no relationships or circumstances which are likely to affect or could
appear to affect the director's judgement in a manner other than in the best
interests of the Recognised Body.

2.2.15 Informing a determination the Governing Body should consider the length of time the
director has served as a member of the Governing Body and whether the relevant
director:

(a)

(b)

(c)

has been an employee of the Recognised Body or group within the last five
years;

has or has had, within the last three years, a material business relationship with
the Recognised Body, either directly or as a partner, shareholder, director or
senior employee of a body that has such a relationship with the Recognised
Body;

receives or has received, in the last three years, additional remuneration or
payments from the Recognised Body apart from a director's fee, participates
in the Recognised Body's share option, or a performance- related pay scheme,
or is a member of the Recognised Body's pension scheme;
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2.3

2.3.1

2.3.2

233

234

2.3.5

(d) is or has been a director, partner or employee of a firm which is the Recognised
Body's auditor;

(e) has close family ties with any of the Recognised Body's advisors, directors or
senior employees;

(f) holds cross directorships or has significant links with other directors through
involvement in other bodies; or

(8) represents a significant shareholder.

Assessing the fitness and propriety of Approved Persons, Recognised Persons and
Principal Representatives

Introduction

This section sets out the matters which we take into consideration, and expect the
firm or Recognised Body to take into consideration, when assessing the fitness and
propriety of:

(a) In the case of a firm, an Approved Person, Recognised Person under GEN 5.3
and GEN 5.4 and Principal Representative under 9.8;

(b) In the case of a Recognised Body, an Approved Person under MIR 7.2.

Applications for approved person status in respect of the controlled functions of
Senior Executive Officer, Licensed Director and Licensed Partner shall be made by the
firm and approved by us. We may reject an application for an Approved Person status
or grant an Approved Person status with or without conditions and restrictions.

In relation to applications for Recognised Persons status the firm or Recognised Body
will approve the Recognised Functions of Finance Officer, Compliance Officer, Senior
Manager, Money Laundering Reporting Officer and Responsible Officer, and notify us
of such appointments. The onus is on the firm or Recognised Body to carry out proper
due diligence to ensure that the person is fit and proper to carry out the function, and
to maintain the necessary supporting documentation for its due diligence.

We expect a firm and Recognised Body to continually ensure that all Approved and
Recognised Persons are fit and proper for the controlled and or recognised Functions
that they have been appointed to.

When assessing whether an individual meets the fitness and propriety criteria to be
able to perform the role of an Approved Person or Recognised Person, we take the
following considerations into account, as set out in paragraphs 2.3.6 to 2.3.8 below.
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Integrity

2.3.6 In determining whether an individual has met the fitness and propriety criteria with
respect to his/her integrity, the following matters may be taken into account:

(a)

(b)

(c)

(d)

(e)

(f)
(8)

(h)

(i)

(i)

(k)

the propriety of anindividual's conduct whether or not such conduct may have
resulted in the commission of a criminal offence, the contravention of a law or
the institution of legal or disciplinary proceedings of whatever nature;

a conviction or finding of guilt in respect of any offence, other than a minor
road traffic offence, by any court of competent jurisdiction;

whether the individual has ever been the subject of disciplinary proceedings
by a government body or agency or any recognised self-regulatory
organisation or other professional body;

a contravention of any provision of financial services legislation or of rules,
regulations, statements of principle or codes of practice made under or by a
recognised self-regulatory organisation, Recognised Body, regulated exchange
or regulated clearing house or non-ADGM Financial Services Regulator;

a refusal or restriction of the right to carry on a trade, business or profession
requiring a licence, registration or other authority;

a dismissal or a request to resign from any office or employment;

whether an individual has been or is currently the subject of or has been
concerned with the management of a Body Corporate which has been or is
currently the subject of an investigation into an allegation of misconduct or
malpractice;

an adverse finding in a civil proceeding by any court of competent jurisdiction
of fraud, misfeasance or other misconduct, whether in connection with the
formation or management of a corporation or otherwise;

an adverse finding or an agreed settlement in a civil action by any court or
tribunal of competent jurisdiction resulting in an award against the individual;

an order of disqualification as a director or to act in the management or
conduct of the affairs of a corporation by a court of competent jurisdiction or
regulator;

whether the individual has been a director, or concerned in the management
of, a body corporate which has gone into liquidation or administration whilst
that individual was connected with that body corporate or within one year of
such a connection;
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2.3.7

2.3.8

2.4

24.1

2.5

251

(1) whether the individual has been a partner or concerned in the management of
a partnership where one or more partners have been made bankrupt whilst
that individual was connected with that partnership or within a year of such a
connection;

(m)  whether the individual has been the subject of a complaint in connection with
a financial service, which relates to his integrity, competence or financial
soundness;

(n) whether the individual has been censured, disciplined, publicly criticised by, or
has been the subject of a court order at the instigation of, us or any officially
appointed inquiry, or Non-ADGM Financial Services Regulator; and

(o) whether the individual has been candid and truthful in all his dealings with us.
Competence and capability

We will take into account the individual’s qualifications and experience, in determining
the fitness and propriety criteria of competence and capability of an individual to
perform a role as an Approved Person or Principal Representative.

Financial soundness
With respect to the financial soundness of an individual, we will take into account :
(a) whether an individual is able to meet his debts as and when they fall due; and

(b) whether an individual has been declared bankrupt, had a receiver or an
administrator appointed, had a bankruptcy petition served on him, had his
estate sequestrated, entered into a deed of arrangement (or any contract in
relation to a failure to pay due debts) in favour of his creditors, or within the
last 10 years, has failed to satisfy a judgement debt under a court order.

Waivers during authorisation

An applicant for authorisation may request a waiver or modification when the
application is made and being processed. In some circumstances, the applicant may
need to work with us in developing the waiver or modification and may not be
required to use the formal application process. However, the written consent to the
waiver or modification will be required if the applicant is authorised.

Start-up entities in the ADGM
What are "Start-up” entities?

This paragraph serves as a guide to assist Start-up entities that are interested in
applying for a Financial Services Permission to conduct Regulated Activities in the
ADGM. It sets out the information required to support an application and what criteria
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2.5.2

2.5.3

254

2.5.5

2.5.6

2.5.7

that we may consider in the authorisation process. Start-ups, as with any applicants,
will be required to satisfy all of our requirements prior to being granted a Financial
Services Permission.

A Start-up entity is:

(a) any newly set up business entity which is not part of a group that is subject to
financial services regulation; or

(b) part of an existing business entity which it, or whose group is not subject to
financial services regulation.

As a general position, we will not usually accept applications for start-up banks or
insurers however each application will be considered on its merits. We will take into
account such factors as the applicant’s financial position, systems and controls and
whether the Start-up entity is managed by persons who have the necessary expertise
and knowledge to conduct such activities.

Our risk-based approach to Start-ups

Any consideration of an application for the granting of a Financial Services Permission
to carry on a regulated activity is likely to involve an assessment of the risks posed to
our objectives by the proposed regulated activity. Whilst the broad categories of risks
for all applicants will be the same, the nature of those risks within start-ups can be
amplified, as a start-up does not have a regulatory track record to deal with risks and
upon which we may place reliance. In the case of a new business, even where senior
management has substantial experience and relevant competence in the business
sector, this does not necessarily imply an ability to create and sustain an adequate
management control environment and compliance culture, particularly when faced
with all the other issues of establishing a new business.

The broad categories of risk and some of the unique elements of those risk categories
that apply to start-ups include financial risk, governance risk, business/operational risk
and compliance risk.

Financial risk

All applicants are required to demonstrate they have a sound initial capital base and
funding and must be able to meet the relevant prudential requirements of the ADGM
laws, on an on-going basis. This includes holding enough capital resources to cover
expenses even if expected revenue takes time to materialise. Start-ups can encounter
greater financial risks as they seek to establish and grow a new business.

In addition to the risks associated with the financial viability of the start-up, particular
attention may be given to the clarity and the verifiable source of the initial capital
funding.
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2.5.8

2.5.9

2.5.10

2.5.11

2.5.12

Governance risk

All applicants are required to demonstrate robust governance arrangements together
with the fitness and integrity of all controllers, directors and senior management. We
are aware that management control, in smaller start-ups especially, may lie with one
or two dominant individuals who may also be amongst the owners of the firm. In such
circumstances, we would expect the key business and control functions (i.e. risk
management, compliance and internal audit) to be subject to appropriate oversight
arrangements which reflect the size and complexity of the business. Applicants can
assist us by describing in detail the ownership structure, high level controls and clear
reporting lines which demonstrate an adequate segregation of duties.

We may request details of the background, history and ownership of the start-up and,
where applicable, its Group. Similar details relating to the background, history and
other interests of the directors of the start-up may also be required. Where it
considers it necessary to do so, we may undertake independent background checks
on such material. A higher degree of due diligence will apply to individuals involved in
a start-up and there would be an expectation that the start-up itself will have
conducted detailed background checks, which may then be verified by us.

Business/operational risk

All applicants are required to establish appropriate systems and controls to
demonstrate that the affairs of the firm are managed and controlled effectively. The
nature of the systems and controls may depend on the nature, size and complexity of
the business. A start-up may wish to consider which additional systems and controls
may be appropriate in the initial period of operation following launch, such as
increased risk or compliance monitoring. Due to the unproven track record of a start-
up, we may, for example, impose restrictions on the business activities of the entity or
a greater degree and intensity of supervision until such a track record is established.

Compliance risk

The Senior Executive Officer of a firm is expected to take full responsibility for ensuring
compliance with the ADGM laws by establishing a strong compliance culture which is
fully embedded within the organisation. A start-up will be required to appoint a U.A.E.
resident as the senior executive officer as well as the compliance officer and money
laundering reporting officer (MLRO) with the requisite skills and relevant experience
in compliance and anti-money laundering duties. The individuals fulfilling the
compliance and MLRO roles will be expected to demonstrate to us their competence
to perform the proposed roles and adequate knowledge of the relevant sections of
the ADGM laws and, in the case of the MLRO, the wider anti-money laundering laws.

Main information requirements

The main information requirements are the same for all applicants, including start-
ups, and each application will be assessed on its own merits.
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2.5.13 A key document will be the regulatory business plan submitted in support of the
application. It will facilitate the application process if applicants cover the following
areas within this submission:

(a) an introduction and background;

(b) strategy and rationale for establishing in the ADGM;
(c) organisational structure;

(d) management structure;

(e) proposed resources;

(f) high level controls;

(g) risk management;

(h) operational controls;

(i) systems overview;

(i) how the proposed activities are mapped against the Regulated Activities and
why particular Regulated Activities are applied for; and

(k) financial projections.

2.5.14 Start-up applicants may find it useful to include diagrams illustrating corporate
structures, and, where applicable, group relationships, governance arrangements,
organisational design, clear reporting lines, business process flows and systems
environments.

2.5.15 Comprehensively addressing these areas and detailing how the key risks will be
identified, monitored and controlled may significantly assist us in determining
applications from a start-up.

2.6 Application for carrying out a Regulated Activity with or for a Retail Client

2.6.1 GEN 5.2.3 outlines the requirements to be met by an applicant intending to carry on a
Regulated Activity where the client is a Retail Client.

2.6.2 When assessing an application of this type we may consider the following:

(a) the adequacy of an applicant's systems and controls for carrying on Regulated
Activities with a Retail Client;

(b) whether the applicant is able to demonstrate that its systems and controls
(including policies and procedures) adequately provide for, among other
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things, compliance with the requirements specifically dealing with Retail
Clients under the Conduct of Business Rulebook (COBS), in particular:

(i) marketing materials;

(i) the content requirements for Client Agreements;

(iii) the suitability assessment for recommending a financial product;
(iv) the disclosure of fees and commissions, and any inducements; and

(v) the segregation of Client Money and/or Client Investments, where
relevant;

(c) whether the applicant has adequate systems and controls to ensure, on an on-
going basis, that its Employees remain competent and capable to perform the
functions which are assigned to them, including any additional factors that may
be relevant if their functions involve interfacing with Retail Clients; and

(d) the adequacy of the applicant's Complaints handling policies and procedures.
An applicant's policies and procedures must provide for fair, consistent and
prompt handling of Complaints. In addition to the matters set out in GEN
Chapter 7, the policies and procedures should explicitly deal with how the
applicant ensures that:

(i) Employees dealing with Complaints have adequate training and
competencies to handle complaints, as well as impartiality and
sufficient authority (see GEN 3.3.19, 7.2.7 and 7.2.8);

(ii) a Retail Client is made aware of the firm's Complaints handling policies
and procedures before obtaining its services (see COB 12.1.2(a)(viii));
and

(iii) the applicant's Complaints handling policies and procedures are freely
available to any Retail Client upon request (see GEN 7.2.11).

2.7 Application to conduct Islamic Financial Business

2.7.1 A firm wishing to carry on Islamic Financial Business must have a Financial Services
Permission authorising it to Conduct Islamic Financial Business either as an Islamic
Financial Institution or by operating an Islamic Window.

2.7.2 A Firm that is granted a Financial Services Permission to operate an Islamic Window
may conduct some of its Regulated Activities in a conventional manner while
conducting its Islamic Financial Business through the Islamic Window.

2.7.3 We may grant a Financial Services Permission only if we are satisfied that the applicant
has demonstrated that it has the systems and controls in place to undertake Islamic
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2.8

2.8.1

2.8.2

2.9

29.1

2.9.2

2.9.3

Financial Business. In determining whether to grant such a Financial Services
Permission, we may consider, among other things, those matters set out in the IFR
module of the ADGM Rulebook.

Application to be a Representative Office

An applicant seeking to become a Representative Office will need to comply with
requirements including those set out in GEN Chapter 9.

In assessing an application for a Representative Office, we will need to be satisfied
that:

(a) the proposed activities are that of marketing, which means providing
information on investments or financial services; engaging in promotions of
investments or financial services; or making introductions or referrals of
investments or financial services. It does not include advising on investments
or the receiving or transmitting of orders(see paragraph 67 of Schedule 1 of
the FSMR); and

(b) the applicant is incorporated and regulated by a Non-ADGM Financial Services
Regulator and setting up in the ADGM as a branch.

Application for a withdrawal of Financial Services Permission

In considering requests for the withdrawal of a Financial Services Permission, a firm
will need to satisfy us that it has made appropriate arrangements with respect to its
existing customers, including the receipt of any customers' consent where required
and, in particular:

(a) whether there may be a long period in which the business will be run-off or
transferred;

(b) whether deposits must be returned to customers;

(c) whether money and other assets belonging to customers must be returned to
them; and

(d) whether there is any other matter which we would reasonably expect to be
resolved before granting a request for the withdrawal of a Financial Services
Permission.

In determining a request for the withdrawal of a Financial Services Permission, we may
require additional procedures or information as appropriate, including evidence that
the firm has ceased to carry on Regulated Activities.

A firm should submit detailed plans where there may be an extensive period of wind-
down. It may not be appropriate for a firm to immediately request a withdrawal of its
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29.4

2.9.5

2.9.6

Financial Services Permission in all circumstances, although it may wish to consider
reducing the scope of its Financial Services Permission during this period. Firms should
discuss these arrangements with us.

We may also refuse a request for the withdrawal of a Financial Services Permission
where:

(a) the firm has failed to settle its debts owed to us; or

(b) it is in the interests of a current or pending investigation by us, or by another
regulatory body or a Non-ADGM Financial Services Regulator.

Some other matters which a firm should be mindful of in relation to the withdrawal of
its Financial Services Permission include:

(a) Where a firm’s FSP is withdrawn, the approved status of its Approved Persons
will also be withdrawn on the same date. However, this does not remove the
obligation on a firm to provide a statement where an approved person has
been dismissed or requested to resign (under GEN 8.7.3); and

(b) Where a Fund Manager or the Trustee makes a request for withdrawal (under
GEN 8.4.1), the Fund Manager or the Trustee will need to satisfy us that it has
made appropriate arrangements in accordance with the requirements under
the FUNDS Rules with respect to the continuing management of the Fund for
which it is the Fund Manager or the Trustee, as the case may be.

Application for variation of a Financial Services Permission

Where a firm applies to change the scope of its Financial Services Permission, it should
provide the following information:

(a) a revised business plan as appropriate, describing the basis of, and rationale
for, the proposed change;

(b) details of the extent to which existing documentation, procedures, systems
and controls will be amended to take into account any additional activities, and
how the firm will be able to comply with any additional regulatory
requirements; and

(c) descriptions of the firm's senior management responsibilities (see GEN
Chapter 5) where these have changed from those previously disclosed,
including any updated staff organisation charts and internal and external
reporting lines;

(d) details of any transitional arrangements where the firm is reducing its activities
and where it has existing customers who may be affected by the cessation of
a Regulated Activity;
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(e) the appropriate financial reporting statement where the variation may result
in a change to the firm's prudential category or the application of additional or
different financial rules. If a capital increase is required in order to demonstrate
compliance with additional financial rules but such capital is not paid up or
available at the time of application, proposed or forecast figures may be used;

(f) details of the effect of the proposed variation on the approved persons
including, where applicable, submitting any written applications for individuals
to perform additional or new controlled functions, or to remove existing
controlled functions; and

(8) revised pro forma financial statements.

2.9.7 In considering whether a Firm or Recognised Body is fit and proper with respect to a
change in the scope of its Financial Services Permission, we may take into account the
matters set out in Chapter 2 of this document, which provides guidance on assessing
fitness and propriety for firms and Recognised Bodies.
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3.1

3.11

3.1.2

3.13

3.14

3.1.5

SUPERVISION: BEING REGULATED
Our approach to supervision
Supervision philosophy

We adopt a risk-based approach to the regulation and supervision of all regulated
firms in order to concentrate our resources on the mitigation of risks to our objectives.
We will work with a regulated entity to identify, assess, mitigate and control these
risks where appropriate.

Our supervisory risk-based approach involves:

(a) establishing the supervisory intensity of a given firm based on the combination
of its size and complexity (impact rating) and its risk profile (risk rating), see
paragraphs 3.1.8 — 3.1.11 below). The higher the impact and/or risk profile of
the firm, the higher the supervisory intensity and the resources deployed by
us;

(b) continuous risk management cycle, utilising sectoral and firm-specific data,
notifications by the firm, risk assessments and the risk and impact ratings;

(c) using appropriate supervisory tools; and

(d) where applicable, considering any lead or consolidated supervision which a
firm or its Group may be subject to in other jurisdictions, taking into account
our relationship with other regulators and the extent to which it or they meet
appropriate regulatory criteria and standards.

We believe a firm's culture and behaviour affects both its overall financial condition
and its interaction with individual customers and market counterparties. Our aim is to
reduce the risk and impact of a failure or inappropriate conduct by requiring our
regulated firms to have sound risk management systems and adequate internal
controls.

Risk management cycle

We adopt a structured risk management cycle. This comprises the identification,
assessment, prioritisation, mitigation and monitoring of risks. It ensures appropriate
action is taken upon the identification and/or materialisation of risks.

We will identify and collate a comprehensive set of indicators on a regular basis which
provides insights into the financial position and business activities of all our regulated
entities. This data set allows us to assess the specific risk profile of regulated entities,
sectoral risks by types of entities, and systemic risks posed by the firms to other market
counterparties and the wider financial system.
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3.1.6

3.1.7

3.1.8

3.1.9

3.1.10

Based on the analysis of this data set, we will prioritise and step up our supervision
with respect to certain firms as appropriate, or use thematic reviews to target certain
products, services or practices across a set of firms, to mitigate any emerging, specific
or systemic risks.

We will monitor and use this data, amongst other factors, to review the effectiveness
of our mitigation plans, and set organisational risk tolerances to allocate our
supervisory resources.

Impact and risk ratings

The impact and risk rating is an assessment of the potential adverse consequences
that could follow from the failure of, or significant misconduct by, a firm. The potential
adverse consequences include not only the direct financial impact on such firm's
customers, counterparties and stakeholders, but also the potential for damage to our
reputation and objectives.

In assessing the impact rating, we will consider a variety of factors such as:

(a) the complexity of the firm’s activities and structure, which is dependent on the
nature and type of Regulated Activities it conducts. For instance, a firm that
holds customers’ deposits and assets will be operationally more complex and
more difficult to resolve any issues or to supervise into compliance, as opposed
to a Regulated Activity that does not involve accepting / holding customers’
assets;

(b) the scale of the firm’s activities and its linkages with other financial institutions
and the wider financial system.

The risk rating is an assessment of the firm’s level of risk exposure or probability of
failure across a wide range of risk factors. It takes into consideration a number of
broad risk groups, including:

(a) Financial Strength

(b) Liquidity

(c) Credit Risk

(d) Market Risk

(e) AML/CFT and Financial Crime
(f) Conduct Risk

(g) Operational Risk

(h) Corporate Governance
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3.1.11

3.1.12

3.1.13

3.1.14

3.1.15

3.1.16

3.1.17

(i) Internal Control System
(i) Business Model Risk

The combination of the risk and the impact will determine the level and intensity of
supervision. Firms with higher ratings will be subject to higher supervisory intensity.
Our supervisory oversight of these firms will entail more frequent and routine
engagements and on-site visits to oversee the activities and developments in the firm.
These engagements would typically involve discussions with the board and senior
management, business and compliance heads, auditors and risk managers of the firm
and, in the case of overseas financial Groups, its head office staff and home country
regulators.

Risk mitigation

Whenever appropriate, we may inform the firm of the steps it needs to take in relation
to specific risks. We then expect the firm to demonstrate that it has taken appropriate
steps to mitigate these risks.

Where necessary, risk mitigation programmes may be developed for a firm in order to
mitigate or remove identified areas of risk.

Our relationship with firms

In order to meet our objectives, we require an open, transparent and co-operative
relationship with our regulated firms. We expect to establish and maintain an on-going
dialogue with the firm's senior management in order to develop and sustain a
thorough understanding of the firm's business, systems and controls and, through this
relationship, to be aware of all areas of risk to our objectives.

We seek to reinforce the responsibilities of senior management for the risk oversight
and governance of the firm’s activities, to ensure financial soundness, fair dealing and
compliance with regulatory standards.

We seek to maintain an up-to-date knowledge of a firm's business. However, a firm is
also required to keep us informed of significant events, or anything related to the firm
of which we would reasonably expect to be notified (as set out below).

Notifications to us

GEN 8.10 sets out the requirements on a firm to notify us of specified events, changes
or circumstances a firm (other than a Representative Office) may encounter. The list
of notifications outlined in GEN 8.10 is not exhaustive and there are other areas of the
Rulebooks that also specify additional notification requirements. (See appendix A)
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3.1.18

3.1.19

3.2

3.2.1

3.2.2

3.2.3

3.24

Co-operation with other regulators

We view co-operation with other regulators as an important component of our
supervisory activities. Effective co-operation arrangements with other regulators will
provide for prompt exchange of information in relation to supervision, investigation
and enforcement matters. The information exchange may enhance, for example, our
understanding of the operations of a firm’s Group and the effect on our firm.

We may also exercise our powers for the purposes of assisting other regulators or
agencies, see sections 215 — 217 of the FSMR.

Supervision of Firms
Group supervision

When we authorise a firm, we take into consideration the relationship the firm has
within its Group, with related parties or other parties closely linked to it. We may also
take into account lead or consolidated supervision to which a firm or its Group may be
subject to in another jurisdiction.

A firm is expected to provide information as required or reasonably requested relating
to the Authorised Person and, where applicable, its consolidated or lead regulatory
arrangements. This information may include:

(a) prudential information;

(b) reports on systems and controls relating to a firm's Group;

(c) internal and external audit reports;

(d) details of disciplinary proceedings or any matters which may have financial

consequences, reputational impact or pose any significant risk to the
ADGM or to the firm; and

(e) the group-wide corporate governance practices and policies, and the
remuneration structure and strategies adopted.

This information may be taken into account as part of our fit and proper test as set out
in Chapter 2.2 0 above and the supervision of the firm. Further Rules and Guidance
with regard to obtaining information from a Representative office’s lead regulator are
set out in GEN 9.15.3.

We have an interest in the relationship of a firm with other regulators, particularly in
order to determine the level of reliance we may place on a regulator in another
jurisdiction concerning any lead supervision arrangements. Depending on the legal
structure of a firm and our relationship with the regulator in question, we may place
appropriate reliance on the supervision undertaken by this regulator.
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3.2.5

3.2.6

3.2.7

3.2.8

3.2.9

3.2.10

3.2.11

Domestic Firm's Group with ADGM head office

We will usually be the lead and consolidated regulator of any Group headquartered as
a Domestic Firm in the ADGM. Members of the Group, that is, any of the firm's
Subsidiaries or Branches, will be either subject to our exclusive supervision or, where
members of the Group are located in a jurisdiction outside the ADGM, generally
subject to lead or consolidated supervision by us in co-operation with another
regulator, provided we are satisfied that it meets appropriate regulatory criteria and
standards.

Subsidiary of a non-ADGM firm

We will be the host regulator for the purpose of prudential supervision of a firm which
is an ADGM incorporated Subsidiary of a non-ADGM firm.

Where a firm is a Subsidiary of a regulated non-ADGM parent company, we take into
account any consolidated prudential supervision arrangements to which the firm is
subject and will liaise with other regulators as necessary to ensure that these are
adequately carried out, taking into account the firm's activities. We may place
appropriate reliance on the firm's consolidated regulator in another jurisdiction if we
are satisfied that it meets appropriate regulatory criteria and standards.

A firm carrying on Regulated Activities as a Subsidiary of an unregulated non-ADGM
parent company may be subject to our consolidated prudential supervision, taking
into account the parent's activities.

Branch of a non-ADGM firm

A firm carrying on Regulated Activities through a Branch will be subject to supervision
by both us and the regulator in its head office jurisdiction.

We will have regard to any lead or consolidated prudential supervision arrangements
to which a firm is subject. We may place appropriate reliance on a firm's lead regulator
in another jurisdiction and, where appropriate, it’s consolidated prudential regulator
if we are satisfied that it meets appropriate regulatory criteria and standards. Where
a firm is subject to lead regulation arrangements with a foreign regulator, we will
usually not seek to impose consolidated prudential supervision on the firm's Group.

In determining the level of regulatory and supervisory oversight required for a specific
firm, we will consider:

(a) the degree of home country regulation and supervision by the home regulator;
(b) the fitness and propriety of the head office and its Controllers;

(c) the strength of support, both financial and managerial, which the head office
is capable of providing to the branch, taking into account the branch's activities
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3.2.12

3.2.13

3.2.14

3.2.15

3.2.16

and the adequacy of, among other things, the corporate governance
framework and practices at the head office; and

(d) the risk and control mechanisms within the Branch itself.

Based on this assessment, we may consider granting a waiver or modification notice
in respect of specific prudential or other regulatory requirements relating to a Branch.

Periodic returns for Firms

A firm is required to submit periodic returns. In addition, a firm may be required to
submit copies of its Group's annual interim and audited accounts. We may also require
a firm to provide copies of Group returns which are sent to any other regulator.

Collecting this data in a timely and accurate manner is imperative to our risk
management cycle.

Review of risk management systems

Under GEN 3.3.4, a firm must ensure that its risk management systems provide the
firm with the means to identify, assess, mitigate, monitor and control its risks. In
addition to undertaking our own assessment of the firm, we may review the firm's
internal risk self-assessment and determine the extent to which each of the firm's risks
impacts on our objectives, the likelihood of the risk occurring, and the controls and
mitigation programmes the firm has in place.

Desktop reviews

We may undertake desktop analyses to review a firm’s business activities and
compliance with our laws. A desktop review may involve analysing information
provided by the firm through periodic returns, internal management information, ad-
hoc questionnaires, published financial information or specially requested
information. Through monitoring key indicators and the development of the firm’s
business, we seek to detect emerging issues for further in-depth reviews through
meetings with the firm’s management, onsite examinations, or otherwise. Apart from
reports such as regular prudential returns, we may from time to time also request
from a firm additional supplementary information and documents, including non-
financial information such as a firm's internal policies on particular areas of risk and
compliance.
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3.2.17

3.2.18

3.2.19

3.2.20

3.2.21

On-site visits

On-site visits provide us with an overview of the firm's operations and enable us to
form a first-hand view of the personnel, systems and controls and compliance culture
within the firm as well as identifying and evaluating the risks to our objectives, taking
into account any mitigation by the firm. They enable us to test the soundness of the
firm's systems and controls and the extent to which we can continue to rely on them
and the firm's senior management to prevent or mitigate risks to our objectives. On-
site visits will also assist us to assess the extent of supervision and the use of other
supervisory tools required to address certain key risk areas.

Periodic communications

We are committed to open and transparent communication with firms. From time to
time, we may issue letters to Senior Executive Officers or equivalent persons across
the ADGM. Frequently, these letters will be issued as a means of communicating
findings arising from thematic visits, emerging trends and risks in the financial sector,
or in response to any major events or developments.

From time to time, we may consider a particular item of communication to a firm to
be of key regulatory importance. For this reason, it may be necessary to issue such
communications directly to a senior member of staff at the board level of the ADGM
entity copied (where appropriate) to the group's home regulator. For entities
established as a Branch in the ADGM, these communications will likely be delivered to
the Chairman of the Board at the ADGM Branch entity's head or Parent office. For
ADGM incorporated entities, these communications will likely be delivered directly to
the Chairman of the firm's board or head office. These communications may include,
for example, the findings of our risk assessment visits where a risk mitigation plan has
been sent that contains significant matters of concern to our objectives.

External Auditor reports, statements and meetings

An Auditor of a firm is required to provide reports to us addressing the matters
outlined in section 191 of the FSMR. As part of an audit, we would expect an Auditor
to review any relevant correspondence between us and the firm (e.g. on matters of
regulatory concern) and ensure that appropriate follow-up actions have been taken
by the firm. We may also require the firm to commission the auditor to conduct a
special purpose audit to certify and ensure that any risk mitigation plan has been
appropriately implemented. Further, we may from time to time, request tripartite
meetings between the firm's senior management, the Auditor, and ourselves.

Controllers - Our approval

A person who proposes to become a Controller of a Domestic Firm or an existing
Controller who proposes to increase the level of control which that person has in a
domestic firm beyond the threshold of 20%, 30% or 50% is required to obtain our prior
approval before doing so. Our assessment of a proposed acquisition or increase in
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control of a domestic firm is a review of such a firm's continued fitness and propriety
and ability to conduct business soundly and prudently, and takes into account
considerations set out in para 2.2.8.

Under GEN Rule 8.8.5(1), a person who proposes either to acquire or increase the level
of control in a Domestic Firm must provide written notice to us in such form as we
shall set. We may approve of, object to or impose conditions relating to the proposed
acquisition or the proposed increase in the level of control of the firm. If the
information in the written application lodged with us is incomplete or unclear, we may
in writing request further clarification or information. We may do so at any time during
the processing of such an application. The period of 90 days within which we will make
a decision will not commence until such clarification or additional information is
provided to our satisfaction. We may, in our absolute discretion, agree to a shorter
period for processing an application where an applicant requests for such a period,
provided all the information required is available to us.

Where we propose to object to orimpose conditions relating to a proposed acquisition
of or increase in the level of control in a domestic firm, we will first notify the applicant
in writing of its proposal to do so and its reasons. We will take into account any
representations made by an applicant before making our final decision.

We may consider whether a person has become an unacceptable Controller as a result
of any notification given by a firm, including under GEN Rule 8.8.11(2) or as a result of
our own supervisory work. The considerations which we will take into account in
assessing whether a person is an acceptable Controller are those set out in paragraphs
3.2.21 above.

We may request, in writing, any further information required to enable us to complete
our assessment of the application no later than the 50th Business Day of the
assessment period.

Supervision of Representative Offices

As part of our risk-based approach to supervising firms we may undertake periodic
visits to Representative Offices and may also include Representative Offices in our
thematic visits.

Onsite visits to Representative Offices are likely to focus on issues including:

(a) confirming that activities undertaken by the Representative Office are allowed
under its Financial Services Permission;

(b) reviewing the adequacy of its systems and controls to comply with its
responsibilities;

(c) reviewing the material distributed by the Representative Office to ensure it is
clear, fair and not misleading;
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(d) any solvency concerns with the head office or Group; and
(e) the firm's disclosure of its regulated status.

The onsite visit is likely to include interviews with the Principal Representative and a
review of relevant records.

Supervision of Recognised Bodies
Introduction

The FSMR and the Rules establishes a principles-based framework for the recognition
and supervision of Recognised Bodies and for taking regulatory action against those
recognised institutions. This framework is supplemented by supervisory powers and
other requirements in MIR and MKT rulebooks.

Group supervision

When we recognise a Recognised Body, we take into consideration the relationship
with any wider group to which the Recognised Body may belong or with other Persons
closely linked to it. We will also take into account lead or consolidated supervision to
which a Recognised Body or its Group may be subject in another jurisdiction to the
extent it is satisfied that it meets appropriate regulatory criteria and standards. This
may lead to us placing some reliance on the supervisory arrangements in another
jurisdiction or creating and participating in special arrangements for the supervision
of the Recognised Body and its Group. The Recognised Body is expected to provide
information required or reasonably requested in relation to these consolidated or lead
supervisory arrangements before final supervisory arrangements are established.

Each relationship will be considered on a case by case basis and according to the risks
posed by the Recognised Body's activities identified during supervisory arrangements.
Such supervisory arrangements may include a process to be agreed by us, the
Recognised Body itself and other relevant regulators.

Effective co-operation with regulators will provide for prompt exchange of
information and co-operation in relation to supervision and enforcement between
jurisdictions. This may include exchanges of information and co-operation in respect
of activities conducted by a Recognised Body. Usually co-operation arrangements will
be in the form of memoranda of understanding. The information exchange will
enhance our understanding of the operations of the Group and the impact (if any) on
the Recognised Body.

Application for a change in control

GEN 8.8 sets out the requirements relating to a change in control. See also paragraphs
3.2.21t0 3.2.25 above.

GPM VERO02.030220 32



3.4.6

3.4.7

3.4.8

3.4.9

Directions power

MIR Chapter 6 empowers us to give a Recognised Body certain directions in relation
to the Recognised Body's duties under the laws. It also gives us the power to direct a
Recognised Body to do specified things, including closing the market, suspending
transactions and prohibiting trading in Investments. MIR Chapter 6 also empowers us
to exercise the powers contained in the Recognised Body's rules for participants as
though it was the Recognised Body where we consider that the Recognised Body has
not exercised the powers under those rules.

In considering whether to exercise such powers, we may take into account the
following factors:

(a) what steps the Recognised Body has taken or is taking in respect of the issue
being addressed in the planned direction;

(b) the impact on our objectives if a direction were not issued; or
(c) whether it is in the interests of the ADGM.

The written notice given by us will specify what a Recognised Body is required to do
under the exercise of such directions. Though we are not required to do so under MIR,
in most cases we will endeavour to contact the Recognised Body prior to issuing such
a direction.

Part 14 of the FSMR and MIR 6.1 allow us to direct a Recognised Body to suspend or
delist Securities from its Official List. Such directions may take effect immediately or
from a date and time as may be specified in the direction. MKT Chapter 2 contains
details in this regard.
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SUPERVISORY AND ENFORCEMENT POWERS
Introduction

This chapter sets out how we may exercise our supervisory and enforcement powers.
We can exercise these powers in respect of any person who has been approved or
recognised by us, including persons in senior positions.

Chapter 5 of this document describes how we will exercise additional powers when
conducting enforcement activities.

The range of powers available to us includes the power to:
(a) require information or documents (FSMR section 201 and 206);

(b) require a firm to provide a report from a skilled person (FSMR section 203);

(c) impose requirements on a firm (FSMR section 35);

(d) issue a direction to a firm or an Affiliate for prudential purposes (FSMR section
202);

(e) impose conditions on an Approved Person on our own initiative (FSMR section
48); and

(f) suspend the Financial Services Permission of a firm (FSMR section33).

In exercising a power specified in this Chapter (except when requesting information
and/or documents; or a skilled person report), we will generally follow the decision
making procedures set out in Chapter 7 of this document.

Power to request information and documents

In order to supervise the conduct and activities of a firm, a Recognised Body, any
director, officer, employee or agent of such firm or Recognised Body, we require
access to a broad range of information relating to a Person's business. In particular,
firms, Recognised Bodies, Approved Persons or Recognised Persons are expected to
deal with us in an open and co-operative manner and disclose to us any information
of which we would reasonably expect to be notified.

We may require a person referred to in paragraph 4.2.1 above to give information and
produce documents about its business (including reports prepared by external parties
such as consultants appointed by the firm or Recognised Body), transactions or
employees to us. When we require the giving of information or production of
documents, it will give the person a written notice specifying what is required to be
given or produced.

We may exercise this power either within, or outside, the ADGM.
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Power to require a report

We may require a firm or Recognised Body to provide it with a report from a skilled
person on specified matters, in circumstances where:

(a)

(b)
(c)

we have concerns about the adequacy of systems and controls (such as
compliance, internal audit, anti-money laundering, risk management and
record keeping);

we seek verification of information submitted by it; or

we require remedial action to ensure the firm or Recognised Body complies
with the laws.

GEN 8.12 sets out various requirements relating to the appointment of a skilled
person, including:

(a)

(b)

(c)

(d)

(e)

give written notification to the firm or Recognised Body, by us, concerning the
purpose of the proposed report, the scope, the timetable for completion and
any other relevant matters;

specify the nature of the concerns, by us, that led to the decision to appoint a
skilled person and the uses we may have for the results of any skilled person’s
report;

the skilled person must be appointed by the firm or Recognised Body and be
nominated or approved by us;

a firm or Recognised Body is required to ensure it provides all assistance that
the skilled person may reasonably require and ensure that the skilled person
co-operates with us; and

a firm or Recognised Body is required to pay for the services of the skilled
person.

Power to impose requirements on a firm or Recognised Body

We may impose a requirement on a firm or Recognised Body under FSMR section 35,
so as to:

(a)
(b)

require a firm or Recognised Body to take action specified by us; or

require a firm or Recognised Body to refrain from taking action specified by us.

Examples of requirements that we may consider imposing include, among other
things, a requirement:

(a)

not to take on new business;
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(b)
(c)
(d)

(e)

not to hold or control Client Money;
not to trade in certain categories of Specified Investment;

prohibiting or restricting the disposal of, or other dealing with, any of the firm's
or Recognised Body’s assets (whether in the ADGM or elsewhere); and

that all or any of the firm's assets (or all or any assets belonging to investors
but held by the firm or Recognised Body) must be transferred to a trustee
approved by us.

We may exercise our power under paragraph 4.4.1 above in certain circumstances, as
set out in FSMR section 35(2) and GEN 8.13.1, including where:

(a)

(b)

(©)

(d)

the firm or Recognised Body is failing, or is likely to fail, to satisfy the Threshold
Conditions when it was first granted a Financial Services Permission including:

(i) having adequate and appropriate resources;

(ii) being fit and proper to carry on a activity regulated by us for which it
has an authorisation or recognition;

(iii) capability of being effectively supervised; and

(iv) having adequate compliance arrangements to enable it to comply with
all applicable legal requirements.

the firm or Recognised Body has committed a contravention of the FSMR, Rules
or other enactments or subordinate legislation administered by us;

the firm or Recognised Body has failed, during the period of at least 12 months,
to carry on an activity regulated by us to which the Financial Services
Permission relates; or

we consider that the exercise of the power is necessary or desirable in the
pursuit of one or more of our objectives.

In determining whether to exercise our power under section 35 of the FSMR, we may
take into account relevant facts and circumstances including, the following:

(a)

(b)

(c)

whether we have concerns about the fitness and propriety of the firm or
Recognised Body;

whether the firm's or Recognised Body’s resources are adequate for the scale
or type of activity which the firm is authorised to undertake;

whether the firm or Recognised Body has conducted its business in compliance
with the FSMR and the Rules;
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(d) whether the firm or Recognised Body has ensured full compliance with
applicable money laundering or counter terrorism legislation; and

(e) whether the firm's or Recognised Body’s management is able to address the
Regulator’s concerns about the firm or Recognised Body, or the way the
business is being or has been run.

When exercising this power, we will have regard to the principle that any restriction
imposed on a firm or a Recognised Body should be proportionate to the objectives
which we are seeking to achieve.

Power to cancel a Financial Services Permission or revoke recognition
At the request of a firm

On application of the firm or Recognised Body (in such firm as we shall prescribe), we
may exercise our powers to vary or cancel a firm’s Financial Services Permission or a
Recognised Body’s recognition (See FSMR section 32(2)).

Depending on the circumstances, we may need to consider whether we should first
use our powers to impose requirements on a firm or Recognised Body or to vary a
firm's Financial Services Permission or Recognised Body's recognition, before going on
to cancel or revoke the Financial Services Permission.

On our own initiative

We may exercise our powers to cancel a Financial Services Permission to carry on one
or more Regulated Activities, or to revoke recognition in respect of a Recognised Body
(see FSMR sections 33 and 134(2)), respectively where:

(a) firm or Recognised Body is failing, or is likely to fail, to satisfy the threshold
conditions;

(b) firm or Recognised Body has committed a contravention of the laws
administered by us;

(©) firm or Recognised Body has failed, during the period of at least 12 months, to
carry on a Regulated Activity to which the Financial Services Permission or
recognition relates; or

(d) we consider that the exercise of the power is necessary or desirable in the
pursuit of one or more of our objectives.

Circumstances when we may exercise our powers to cancel a Financial Services
Permission or revoke a recognition include, among other things, where:

(a) we have serious concerns about the manner in which the business of the firm
or Recognised Body has been or is being conducted;
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(b) we consider it necessary to protect regulated entities and customers in the
ADGM;

(c) the firm or Recognised Body has failed to have or maintain adequate financial
resources or a failure to comply with regulatory capital requirements;

(d) the firm or Recognised Body has not submitted regulatory returns in a timely
fashion or has provided false information in regulatory returns;

(e) as a result of withdrawal of authorisation in relation to one or more Regulated
Activities, the firm or Recognised Body is no longer authorised to carry on a
Regulated Activity;

(f) whether the firm or Recognised Body no longer satisfies the relevant criteria
in respect of the fitness and propriety to carry on a Regulated Activity or hold
a Financial Services Permission or recognition order (set out in GEN, Chapter 5
and MIR Chapters 2 and 4);

(8) the firm or Recognised Body has repeatedly contravened the FSMR or the
Rules.

Power to impose conditions on the status of an Approved Person
We may at any time by a written notice to an Approved Person and the relevant firm:

(a) impose conditions on the grant of Approved Person status (FSMR section 48);
and

(b) vary or withdraw conditions imposed on the grant of such status (FSMR section
46).

We may exercise this power in circumstances where:

(a) the Approved Person has not exercised the expected level of skill, care and
diligence in carrying out the Controlled Function;

(b) the conduct of the Approved Person is inconsistent with the requirements and
standards expected; or

(c) we have concerns about the fitness and propriety of the Approved Person (but
not such as to warrant the suspension or withdrawal of an Approved Person's
status pursuant to section 46 of FSMR).

Power to withdraw the status of an Approved Person

Under section 46 of the FSMR, we may withdraw an individual's Approved Person
status given under section 45 of FSMR, if we consider that the Approved Person is no
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longer fit and proper to perform the Controlled Function in question, including for
example, where:

(a) the individual is in breach of an obligation applicable as a result of their
Approved Person status;

(b) the Financial Services Permission of the relevant firm is withdrawn;
(c) the individual becomes bankrupt;

(d) the individual is convicted of an offence that would be considered relevant to
his integrity and honesty, or his ability to perform his functions;

(e) the individual becomes incapable, through mental or physical incapacity, of
managing his affairs; or

(f) the individual or the relevant firm asks us to withdraw the relevant status.

In determining whether to exercise its power under section 46 of FSMR, we will have
regard to all relevant matters including, but not limited to:

(a) the criteria for assessing the fitness and propriety of an Approved Person as
set out in GEN Chapter 5 (GEN 5.2.9) and paragraph 2.3 of this document;

(b) the commission of any offences involving dishonesty, fraud or a Financial Crime
by the Approved Person;

(c) whether other enforcement action should be taken, or has already been taken,
against the Approved Person by us or by other enforcement agencies;

(d) the particular Controlled Function the Approved Person is or was performing;
(e) the nature and activities of the firm concerned,;
(f) the markets in which the firm operates; and

(8) the severity of the risk which the individual poses to consumers and to
confidence in the ADGM financial system.

Disqualification of Auditors and actuaries under section 233 of the FSMR

We recognise that the use of our powers to disqualify Auditors and actuaries from
being an Auditor of, or acting as an actuary for, a firm will have serious consequences
for the Auditors or actuaries concerned and their clients.

In deciding whether to exercise our power to disqualify an Auditor or actuary under
section 233(3) of FSMR, and what the scope of any disqualification will be, we will take
into account all the circumstances of the case, including:
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(a) the nature and seriousness of any contravention of the FSMR or Rules and the
effect of that contravention;

(b) whether any contravention of the FSMR or Rules, or any failure to disclose
information to us, has resulted in, or is likely to result in:

(i) loss to customers;
(i) damage to the reputation of the ADGM; or

(iii) an increased risk that an firm, Recognised Body or Reporting Entity may
be used for the purposes of Financial Crime;

(c) any action taken by the Auditor or actuary to remedy the contravention;

(d) any disciplinary action taken (or to be taken) against the Auditor or actuary by
a relevant professional body, and whether that action adequately addresses
the particular contravention; and

(e) the previous compliance record of the Auditor or actuary concerned, and
whether the relevant regulatory body or professional body has imposed any
previous disciplinary sanctions on the firm, Recognised Body, Reporting Entity
or individual concerned.
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5. ENFORCEMENT

5.1 Our approach to enforcement

Introduction

5.1.1 This Chapter sets out our approach to enforcement including how we may commence
and conduct investigations and exercise our powers to address any misconduct or
contravention of the FSMR or Rules. Our approach to imposing a penalty can be found
in Chapter 6 of this document.

5.1.2 The fair and proportionate use of our enforcement powers plays a critical role in
fulfilling our objectives as set out in section 1(3) of FSMR.

5.1.3 There are a number of principles underlying our approach to the exercise of our
enforcement powers, including:

(a)

(b)

(c)

(d)

(e)

the effectiveness of the regulatory regime depends on the maintenance of an
open and co-operative relationship between us and those we regulate;

we adopt a risk-based approach to regulation, focusing our efforts on those
activities that we perceive as posing the greatest risk to the furtherance of our
objectives;

we will act fairly, openly, accountably and proportionally in the exercise of our
enforcement powers;

we will act swiftly and decisively to stop conduct which threatens the integrity
of the ADGM or the stability of the financial services industry in the ADGM,
minimise its effects, and prevent such conduct re-occurring;

we aim to:

(i) deter or reduce the likelihood of future non-compliance;

(ii) reduce or eliminate any financial gain or benefit from non-compliance;
and

(iii) where appropriate, remedy the harm caused by the non-compliance.

5.2 Enforcement framework

Introduction

5.2.1 Enforcement is one of a number of regulatory tools available to us. We will take
enforcement action in line with our objectives and approach to enforcement and may
conduct investigations where there is a suspected contravention.
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As a risk-based regulator, priority will be given to those areas which pose the biggest
risk to achieving our objectives.

The proactive supervision and monitoring of Authorised Persons and an open and co-
operative relationship between such Authorised Persons and their supervisors may,
in some cases where a contravention of the FSMR or Rules has taken place, lead us to
decide against taking formal disciplinary action. In those cases, we would expect the
firm or person to act promptly in taking the necessary remedial action agreed with its
supervisors to deal with our concerns. If the firm or person does not take such action,
we may then proceed to take formal enforcement action.

General contravention provisions

Pursuant to section 218 of FSMR, a person commits a contravention if he:

(a) does an act or thing that the person is prohibited from doing by or under the
FSMR or Rules;

(b) does not do an act or thing that the person is required or directed to do by or
under the FSMR or Rules;

(c) fails to comply with a requirement or condition imposed by or under the FSMR
or the Rules; or

(d) otherwise contravenes a provision of the FSMR or Rules.

Involvement in contravention

If a person is Knowingly Concerned in a contravention of the FSMR or Rules committed
by another person then, under section 220 of FSMR, both persons may be held liable
for committing a contravention.

A person is "Knowingly Concerned" in a contravention if the person:
(a) has aided, abetted, counselled or procured the contravention;
(b) has induced, whether by threats or promises or otherwise, the contravention;

(c) has in any way, by act or omission, directly or indirectly, been knowingly
involved in or been party to, the contravention; or

(d) has conspired with another or others to commit the contravention.

Enforcement assessment: Threshold Conditions cases

We may take enforcement action against an Authorised Person who no longer meets
the Threshold Conditions. . We view the Threshold Conditions as being fundamental
requirements for a firm operating within the ADGM under a Financial Services
Permission.
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Decision to take action

We will make an assessment on a case by case basis whether to carry out a formal
investigation, having considered all the available information, including:

(a) elements of suspected contravention of the FSMR or Rules;
(b) the Authorised Person’s willingness to co-operate with us;

(c) whether confidentiality obligations prevent individuals from providing
information unless we compel them to do so by using our formal powers; and

(d) whether the Authorised Person concerned has undertaken, or offered to
undertake, remedial action.

Enforcement process

When taking enforcement action, we will generally adopt the following process:
(a) Step 1 - Assessment of complaints and referrals (paragraph 5.3);

(b) Step 2 - Commencement of an investigation (paragraph 5.4);

(c) Step 3 - Information gathering (paragraph 5.5);

(d) Step 4 — Analysis of information provided (paragraph 5.7);

(e) Step 5 - Assessment of remedies (paragraph 5.8); and

() Step 6 - Conclusion of the investigation (paragraph 5.19).

Step 1 - Assessment of complaints and referrals

Assessment of complaints and referrals concerning suspected misconduct or
suspected contraventions is a key function of our regulatory remit and enforcement
framework. Every complaint and referral, regardless of source, is assessed to
determine whether an investigation or other action ought to take place.

Sources of complaints and referrals

We may become aware of suspected misconduct or suspected contraventions from a
variety of sources, including:

(a) members of the public;
(b) our supervisory activities; and

(c) other external regulatory authorities or law enforcement agencies.
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Complaints

Complaints received by us from members of the public which relate to:
(a) any conduct of, or dissatisfaction with, any person regulated by us;
(b) a potential contravention of the FSMR or Rules; or

(c) any conduct that causes, or may cause, damage to the reputation of the ADGM
or the financial services industry in the ADGM;

are classified as regulatory complaints and are assessed through our complaints
management function.

A person wishing to lodge a regulatory complaint with us should, where possible, do
so in writing. A complaint can be lodged:

(a) by email to: FSRA.Complaints@adgm.com;

(b) by sending the complaint to Financial Services Regulatory Authority, Abu Dhabi
Global Market PO Box 111999, Abu Dhabi, United Arab Emirates; or

(c) delivering the complaint to us at Financial Services Regulatory Authority, Abu
Dhabi Global Market Square, Al Maryah Island Abu Dhabi, United Arab
Emirates.

When a complaint is received, we will send an acknowledgement letter to the
complainant which will include the contact details of our complaints management
function.

If, during the assessment of a regulatory complaint, we identify suspected misconduct
or a suspected contravention, we will refer the complaint to the relevant staff
member. After that, the relevant department assumes responsibility for the complaint
and undertakes further consideration of the complaint.

All complaints lodged with us are held in confidence in accordance with the FSMR.
However, in order to assess a complaint properly, we may need to speak to third
parties including any person who is the subject of the complaint.

Referrals
There are two types of referrals - internal and external.
(a) Internal referrals

Internal referrals originate from our supervisory activities. Our supervisory framework
is designed to detect and mitigate risks to the ADGM and the financial services industry
in the ADGM.
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An internal referral occurs when our supervision division refers a matter to our
enforcement department, when the supervisory department has identified possible
contraventions.

When the enforcement division receives an internal referral, the referring division may
continue to be responsible for the on-going supervision of the firm who may be the
subject of the referral.

(b) External referrals

We may also receive allegations of misconduct through an external referral from other
regulatory authorities and law enforcement agencies or any other person.

Such allegations may be received pursuant to the I0SCO or IAIS Multilateral
Memoranda of Understanding (MMoU), or bilateral arrangements for the exchange
of information between us and other regulatory and enforcement agencies.

Step 2 - Commencement of investigations
Introduction

On receipt of an internal or external referral, the allegation will be assessed to
determine if there is a suspicion of a contravention. If a suspicion arises and it is
appropriate and expedient, we may start an investigation.

Section 205 of FSMR empowers us to conduct investigations if we consider there is
good reason to do so, including investigations into reasonable suspicions of
contraventions of FSMR and Rules.

In determining whether to commence an investigation, we will consider a number of
factors including:

(a) the nature and seriousness of the suspected contravention;
(b) whether the suspected contravention is on-going;

(c) whether the suspected contravention affects, or has the potential to affect,
our objectives;

(d) whether those involved in the suspected contravention are likely to co-
operate;

(e) the disciplinary record and compliance history of the person(s) involved in the
suspected contravention;

(f) whether, if proven, a suitable remedy is available;
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(8) the extent to which another law enforcement agency or Non-ADGM Financial
Services Regulator can adequately address the matter;

(h) the nature of any request for assistance made by another regulator or body
under sections 216 or 2170of FSMR; and

(i) whether any party who may have suffered a detriment as a result of the
suspected contravention is able to take his own remedial action.

Whether we "reasonably suspect" a contravention is a question which we will
determine on the facts and circumstances available at the time of the determination
to commence investigation.

While we are not bound to disclose to any party that an investigation has commenced
or is on-going, or the basis on which an investigation is commenced, we may where
necessary or desirable to do so, notify a person who is the subject of an investigation
that an investigation has commenced, and the nature of our investigation.

We will not normally make public the fact that we are investigating a matter. We also
expect that the person who is the subject of an investigation will treat the matter as
confidential. However, subject to the restrictions on disclosure of confidential
information in sections 197 and 198 of the FSMR, this does not stop the person under
investigation from seeking professional advice or making their own enquiries into the
matter, giving their Auditors appropriate details of the matter or making notifications
required by law.

Step 3 - Information gathering

Introduction

Once an investigation has commenced, we may exercise our powers to gather
information to advance our objectives.

Our information-gathering powers may only be exercised by the Chief Executive or his
delegate(s). The delegation need not be limited to our employees and can extend to
other, non FSRA staff who are able to assist the investigation.

Power to require documents or information

During an investigation, the investigator may obtain relevant information and/or
documents either: on a compulsory basis, principally through the exercise of its
powers under section 206(1)(b) and (c) of FSMR, and/or on a voluntary basis.

Our compulsory information gathering powers are divided into two broad categories
— supervisory and investigative. When we require the giving of information or
production of documents, we will generally give the Person a written notice specifying
what is required to be given or produced.
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55.8

559

5.5.10

Under our supervisory powers, we may require a Person to give us information and
produce documents about its business under section 201 of the FSMR. The power of
section 201 of FSMR permits us to request information and documents from an
Authorised Person, Recognised Body, Issuer of Securities admitted to the Official List
and any director, officer, employees or agent of such Authorised Person, Recognised
Body or Issuer, which we consider is necessary or desirable to meet our objectives.

Under our investigative powers, we also have the power to require documents or
information under section 206(1)(b) and (c) of the FSMR. Unlike the supervisory
power under s201, the powers under section 206 may only be used:

(a) for the purposes of an investigation; and

(b) in circumstances where the investigator considers that a person is or may be
able to give information or produce a document which is or may be relevant to
an investigation.

Power to Inspect and copy documents

The section 206(1)(e) of FSMR permits the investigator to enter the business premises
of the person under investigation for the purpose of inspecting and copying
documents.

The investigator will generally not provide prior notice of an inspection in
circumstances where the provision of prior notice may prejudice the investigation.

When exercising this power, the investigator may:
(a) require any appropriate person to:

(i) make available any relevant information stored at the business
premises for inspection or copying; or

(ii) convert any relevant information into a physical form capable of being
copied; and

(b) use the facilities of the occupier of the business premises where appropriate
and necessary, free of charge, to make copies.

Power to require production of information

Section 206(1)(c) of FSMR empowers the investigator to require a person to give, or
procure the giving of, information. The term "information" should be interpreted
broadly, in accordance with its ordinary meaning, and may include

(a) knowledge communicated or received concerning a particular matter, fact or
circumstance;
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(b) knowledge gained through work, commerce, study, communication, research
or instruction;

(c) data obtained as output from a computer by means of processing input data
with a program or any data at any stage of processing including input, output,
storage or transmission data;

(d) an explanation or statement about a matter;
(e) the identification of a person, matter or thing; or
() the provision of a response to a question.

Power to require production of documents

Section 206(1)(b) of FSMR empowers the investigator to require a person to produce,
or procure the production of, specified documents or documents of a specified
description. Specified documents may include, for example, any record of
information, including:

(a) anything on which there is writing;

(b) anything on which there are marks, figures, symbols or perforations having a
meaning for persons qualified to interpret them;

(c) anything from which sounds, images or writings can be reproduced with or
without the aid of anything else; or

(d) a map, plan, drawing or photograph.

Section 206(1)(b) of FSMR empowers the investigator to require production of original
documents or copies.

When exercising his powers under section 206(1)(b) of FSMR, the investigator may
retain possession of any original document for as long as is necessary for the
investigation to which the notice relates. When a person is unable to produce
documents in compliance with a requirement made by the investigator, the
investigator may require the person to state, to the best of that person's knowledge
or belief, where the documents may be found and who last had possession, custody
or control of those documents.

Time for responding to information and document requirements

As delays in the provision of information and/or documents can have an adverse
impact on the efficient and effective progression of an investigation, we expect
persons to respond to information and document requests within the timeframe
required by us, in particular where a deadline for submission has been imposed.
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Power to require a Person to attend an interview

Section 206(1)(a) of FSMR empowers the investigator has the power to require a
person (the interviewee) to attend before us (the interviewer) for an interview to
provide oral evidence relevant to an investigation we are conducting.

A person attending an interview will first be served with a written notice requiring his
attendance. Pursuant to section 206(5) of FSMR, an interviewee is not entitled to
refuse or fail to answer a question on the basis that his answers may incriminate him,
make him liable for a penalty or reveal communications made in confidence (subject
to section 209(6) of the FSMR).

An interview will be conducted in private and the interviewer may give directions to
the interviewee regarding:

(a) who may be present during the interview;

(b) swearing an oath, or giving an affirmation, that the answers provided will be
true;

(c) what, if any, information may be disclosed by the interviewee or any other
person present at the interview to any third party;

(d) the conduct of any person and the manner in which they will participate during
the interview; and

(e) answering any question which is relevant to the investigation.
An interviewee is entitled to legal representation during the course of an interview.

Power to require a Person to provide assistance

Section 206(1)(d) of FSMR empowers the investigator to require a person to provide
assistance in relation to an investigation, which may include requiring a person to do
a physical act or provide information to advance an investigation. For example, it may
require a person to assist in the location of specific documents.

This power can be used independently, or in conjunction with, the exercise of other
investigative powers. For example, the investigator can exercise its powers under
section 206(1)(a) of FSMR to require a person to attend an interview and under section
206(1)(d) of FSMR, to require the interviewee to provide reasonable assistance during
or after the interview. For example, the interviewee may be required, during the
interview, to explain the context of a document shown to him, or, after the interview,
to locate and later produce a document referred to during the interview.
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5.6.6

5.6.7

5.6.8

Power to enter the premises for the purposes of an investigation

For the purposes of an investigation conducted under section 205 of FSMR, we may
require any Authorised Person or Recognised Body to allow entry on to the premises
(during normal business hours or at any other time as may be agreed) for the purpose
of inspecting and copying information or documents (at the relevant person's
expense).

We will provide reasonable notice to an Authorised Person, Recognised Body, or other
person when we seek information, documents or access to premises. In exceptional
circumstances, such as where any delay may be prejudicial to the interests of the
ADGM, we may seek access to premises without the giving of prior notice.

Confidentiality

When carrying out our regulatory functions, we must maintain confidentiality of
information, unless disclosure is permitted by section 199 of FSMR. We have issued a
separate policy statement on Confidentiality and it is available on our website.

We may also impose obligations of confidentiality in respect of information and
documents provided during the exercise of an investigator's powers under section
206(1) of FSMR.

The investigator can make directions to protect the confidentiality of information and
documents which are part of an interview, in accordance with section 206(4)(b) of
FSMR.

We or our investigator conducting an interview pursuant to section 206(1)(a) of FSMR
may direct any person present during the interview from disclosing any information
provided to the interviewee or questions asked by the interviewer during the
interview.

Directions under section 206(4) of FSMR are made to ensure that an investigation is
not prejudiced by the disclosure of the nature of the information sought or the
questions asked during an investigation. In each case, we need to consider whether or
not such directions are appropriate in the circumstances of that matter.

Protections

Parties who are required to comply with a requirement made by us during the course
of an investigation, and persons who are the subject of an investigation, may benefit
from certain protections in the FSMR, including:

(a) section 198, which provides that confidential information provided to us must
not be disclosed except in certain limited circumstances;

(b) section 207(2), which provides that where a person takes part in an
interview, any statements made during the interview cannot be disclosed by
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the investigator to a law enforcement agency for the purpose of criminal
proceedings unless the person consents to the disclosure or the investigator is
required by law or court order to disclose the statement; and

(c) claims of legal professional privilege and other protections (see paragraph
5.6.9 - 5.6.10 below)

Claims of privilege and other protections

As set out in sections 210 and 211 of FSMR, there are a number of limitations on our
powers to require documents and information.

we will recognise a valid claim for Legal Professional Privilege (LPP), made by:
(a) the privilege holder, or
(b) a third party seeking to assert the LPP claim on behalf of the privilege holder.

Non-compliance with requirements

Pursuant to section 214 of FSMR, a person must not, without reasonable excuse,
engage in conduct that is intended to obstruct us in the exercise of our investigative
powers by any means, including:

(a) the failure to attend at a specified time and place to answer questions;
(b) the falsification, concealment or destruction of documents;
(c) the failure to give or produce information or documents specified by us

(d) the failure to provide assistance in relation to an investigation which the
person is able to give.

We will regard any breach of a requirement under Part 17 of FSMR as serious and take
appropriate action where necessary.

Return of information and documents

Where, during the course of an investigation, we have obtained original documents,
we will usually return these to the person from whom the documents were received,
as soon as practicable after the conclusion of the investigation or related proceedings.

Where information or documents have been produced to us in the course of an
investigation to assist another regulator or agency, we may release the information or
documents to that other regulator or agency. The information and documents will
usually be returned to the person from whom the information and documents were
received, as soon as practicable after receiving them back from the other regulator or
agency.
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Step 4 — Analysis of information provided

On completion of the information gathering step, we will carefully consider all the
relevant facts and circumstances of the matter to determine:-

(a) whether there has been a contravention of the FSMR or the Rules; and
(b) if so, if there is a regulatory benefit of pursuing the contravention in question.

The effective and proportionate use of our powers to enforce the requirements of the
FSMR and the Rules will play an important role in our pursuit of our objectives as set
out in section 1(3) of the FSMR. Imposing financial penalties, public censures and other
disciplinary measures shows that we are upholding regulatory standards and helps to
maintain market confidence and deter financial crime.

However, they are not the only tools available to us, and there will be instances of
non-compliance which we consider appropriate to address without the use of such
tools. For example, consistent with our risk-based approach to regulation, activities
that are not seen as posing a significant risk to the furtherance of our objectives may
not attract the same remedies as activities which we are seeking to prioritise.

At the conclusion of an investigation, we may:
(a) take no further action;

(b) commence a settlement negotiation;
(c) accept a settlement;

(d) accept an enforceable undertaking;

(e) refer a matter for determination to a delegated decision-maker, e.g. for the
(i) imposition of a financial penalty;
(ii) imposition of a public censure;

(iii) variation or cancellation of a Financial Services Permission;
(iv) imposition of conditions on an Approved Person;
(v) suspension or withdrawal of an Approved Person's Approval; or
(vi) revocation of recognition of a Recognised Body;
(f) commence Court proceedings; or

(g) exercise a power on behalf of another regulator.
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591
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593

5.10

5.10.1

5.10.2

5.11
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Step 5 - Assessment of Remedies

There is a range of remedies which we may pursue to achieve our objectives,
including:

(a) financial penalties;

(b) public censure;

(c) private warning; and

(d) injunctions and other court orders.

We may, in any matter, pursue more than one remedy.

We do not have criminal jurisdiction. Should criminal conduct be identified, it will be
referred to the appropriate law enforcement agency.

Financial penalties

We may seek to impose a financial penalty under section 232 of FSMR on a person
whom we consider has contravened a provision of the FSMR or the Rules. We may
impose a financial penalty in any amount considered appropriate, provided such
amount is not less than 5,000 UAE Dirhams and not exceeding the higher of 50 million
UAE Dirhams or 10% of the value of the relevant transaction.

In determining whether to impose a financial penalty, and the quantum of the
financial penalty, we will take into consideration the circumstances of the conduct and
will be guided by the penalty guidance set out in Chapter 6 of this document.

Prior to making a decision, we will follow the procedures set out in Part 21 of the FSMR
(see also Chapter 7 of this document for guidance).

Public censure

We may, under section 231 of FSMR, seek to publicly censure a person whom we
consider has contravened a provision of the FSMR and Rules.

In determining whether to publicly censure a person, we will take into consideration
the circumstances of the conduct and will be guided by the penalty guidance set out
in paragraph 6.3 of this document.

Private warnings

In certain cases, despite concerns about a person's behaviour or evidence of a breach
of the FSMR or the Rules, we may decide that it is not appropriate, having regard to
all the circumstances of the case, to bring formal action for a financial penalty or public
censure, or that an alternative regulatory outcome is preferable in light of the
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circumstances of the case. This is consistent with our risk-based approach to
enforcement.

Private warnings is a non-statutory tool, primarily used by us as an enforcement tool,
but they may also be used in other departments. Whilst a private warning is not
intended to be a determination by us as to whether the recipient has breached a
provision of the FSMR or the Rules, private warnings, together with any comments
received in response, will form part of the person’s compliance history.

Instances where we may issue a private warning

We may give a private warning rather than take formal action where the matter giving
cause for concern is minor, or where the person has taken full and immediate remedial
action. In any event, we will take into account all the circumstances of the case before
deciding whether a private warning is appropriate.

Generally, we would expect to use private warnings in the context of Authorised
Person, Recognised Bodies and Approved Persons. However, we may also issue private
warnings in circumstances where the persons involved may not necessarily be
authorised or approved, including, for example, in potential cases of Market Abuse.

Injunctions and orders

We have a broad power to make an application to the ADGM Court for injunctive relief
and other orders (see FSMR, sections 236 - 238). The ADGM Court may make one or
more of the following orders:

(a) an order restraining a person that is engaging in conduct that would constitute
a contravention;

(b) an order requiring a person to do an act or thing to remedy a contravention or
to minimise loss or damage; or

(c) any other order as the Court sees fit, including an order restraining the transfer
of assets or the departure of individuals from the jurisdiction of the court.

In deciding whether an application for an injunction is appropriate, we will consider
all relevant circumstances including:

@ the nature and seriousness of the contravention;
(b) whether the contravention is on-going;

(c) whether the contravention affects, or has the potential to affect, our
objectives;

(d) where we consider it necessary to protect regulated entities and clients in the
ADGWM;
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(e)

(f)

(8)
(h)
(i)
(i)
(k)
(1

(m)

(n)

whether there is a danger of assets being dissipated or removed from the
jurisdiction of the Court;

whether there is a danger that a person or persons may leave the jurisdiction
and, if so, the effect that his or their absence may have on the effectiveness of
the court's orders;

costs we would incur in applying for and enforcing an injunction and the likely
effectiveness of such an injunction or other order;

the disciplinary record and compliance history of the person;
whether the losses suffered are substantial;

whether the assets at risk are substantial;

whether the number of clients at risk is significant;

whether the conduct in question can be adequately addressed by other
disciplinary measures;

the extent to which another law enforcement agency or Non-ADGM Financial
Services Regulator can adequately address the matter in question; and

whether there is a reason to believe that the person who is the subject of the
possible application is or has been involved in money laundering, terrorist
financing or other form of financial crime or criminal conduct.

5.13 Actions for damages

5.13.1 Section 242 of FSMR provides that where a person:

(a)

(b)

intentionally, recklessly or negligently commits a breach of duty, requirement,
prohibition, obligation or responsibility imposed under the FSMR; or

commits fraud or other dishonest conduct in connection with the matter
arising under the FSMR;

the person is liable to compensate any other person for any loss or damage caused to
that other person as a result of such conduct.

5.13.2 Section 242 of FSMR gives us, and any aggrieved persons, broad powers to make
application for recovery of damages where there has been an identified contravention
of the FSMR or Rules administered by us. An aggrieved person may exercise rights
provided under section 242 of FSMR independently of, or contemporaneously with,

us.
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5.13.3 In determining whether to commence proceedings, we will take into account all
relevant circumstances, including:

(a)
(b)
(c)

(d)

(e)

(f)

(8)

(h)

(i)

(i)

(k)
(1

the nature and seriousness of the suspected contravention;
whether the suspected contravention is on-going;

whether the contravention affects, or has the potential to affect, our
objectives;

whether a party who may have suffered detriment as a result of the alleged
contravention is able to take his own remedial action;

in circumstances where more than one person has suffered loss or damage:

(i) the number of those that have suffered loss or damage and the amount
of loss or damage involved; and

(ii) whether it is convenient or possible for a class of aggrieved persons to
commence a proceeding;

the cost we would incur in applying for or enforcing any order that it is
successful in obtaining;

whether the conduct in question can be adequately addressed by the use of
other regulatory powers;

whether redress is available elsewhere or through another Non-ADGM
Financial Services Regulator;

whether there is a reason to believe that the person is or has been, involved in
money laundering, terrorist financing or other form of financial crime or
criminal conduct;

whether the profits are quantifiable;
whether the person is solvent; and

whether we have a reasonable prospect of success in the relevant proceedings.

Determining the amount of restitution

5.13.4 In determining the amount of compensation payable in accordance with section 241
of FSMR, we may obtain information relating to the amount of profits made and/or
losses or any other adverse effects resulting from the conduct of Authorised Person,
Recognised Bodies or unauthorised persons.
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5.14

5.14.1

5.14.2

As well as obtaining information through the use of our information gathering powers,
we may consider using our powers under section 203 of FSMR to require an
Authorised Person or Recognised Body to provide a report prepared by a Skilled
Person, or appoint a Skilled Person ourselves to prepare a report. A Skilled Person’s
report may be requested to assist us to determine:

(a) the amount of profits which have been made by the Authorised Person or
Recognised Body;

(b) whether the conduct of the Authorised Person or Recognised Body has caused
any losses or other adverse effects to persons and/or the extent of such losses;
or

(c) how any amounts to be paid by the Authorised Person or Recognised Body are
to be distributed between persons.

The compulsory winding-up of a regulated entity

We may apply to the ADGM Court for the winding up of a company which is, or has
been, an Authorised Person or Recognised Body, or operating in breach of the General
Prohibition, where we consider it is just and equitable and in the interests of the
ADGM, in accordance with section 244 of FSMR.

In deciding whether such an application is just and equitable and is in the interests of
the ADGM, we will consider all relevant circumstances, including:

(a) whether the company has operated in accordance with the FSMR and Rules;
(b) where the company has contravened the FSMR or Rules:

(i) the nature, scale and seriousness of the contravention;

(ii) whether the contravention is on-going;

(iii) whether the contravention affects, or has the potential to affect, our
objectives;

(iv) what other steps the person could take or other orders a court could
make to remedy the contravention;

(c) the need to protect a firm's clients, particularly in cases where an Authorised
Person holds or controls Client Assets;

(d) whether the needs of those operating in the ADGM and the interests of the
ADGM are best served by the company ceasing to operate;

(e) in the case of an Authorised Person, where we consider that our Financial
Services Permission should be withdrawn or, where it has been withdrawn, the
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(f)

(8)

(h)

extent to which there is other business that the firm carries on without
authorisation;

whether there is reason to believe that the firm or person is or has been
involved in money laundering, terrorist financing or other form of financial
crime or other criminal conduct;

where there is a significant cross-border or international element to the
business being carried on by the company, the impact on the business in other
jurisdictions and whether another law enforcement agency or Non-ADGM
Financial Services Regulator can adequately address the matter; or

the extent to which the firm or person company has co-operated with us.

5.15 Injunctions and restitution orders in cases of market abuse

5.15.1 Sections 238 and 240 of FSMR provide that the ADGM Court, on application by us, may
make one of a range of orders in relation to a person, irrespective of whether a
contravention has occurred, if it is satisfied that it is in the interests of the ADGM for
such an order to be made.

5.15.2 We may seek a range of orders from the ADGM Court, including:

(a)

(b)
(c)

(d)

an order requiring that trading in any Investments cease, either permanently
or for such period as is specified in the order;

an order requiring that a disclosure be made to the market;

an order prohibiting a person from making offers of Securities in or from the
ADGM; or

an order prohibiting a person from being involved in Reporting Entities, Listed
Funds or Securities within the ADGM.

5.15.3 Before we make an application for an order (whether interim, ex parte or final), we
must be satisfied that such an order would be in the interests of the ADGM and will
take into account all relevant circumstances, including:

(a)
(b)
(c)
(d)

(e)

the nature and extent of the conduct or any other matters in question;
the effect of the conduct on the market and our objectives;
whether the market is informed of all material information;

what steps the relevant person has taken in respect of the conduct or any other
matters being considered;

what other form of relief (if any) is available to us; and
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5.16.1

5.16.2

5.16.3

5.17

517.1

5.17.2

5.17.3

517.4

5.17.5

(f) whether the conduct in question could have a significant impact on the
integrity of, or confidence in, the ADGM.

Intervention power

We may intervene as a party in any proceeding in the ADGM Court where we consider
such intervention appropriate to meet our objectives (section 243 of FSMR). Where
we intervene, it shall be subject to any other law, and have all the rights, duties and
liabilities of such a party.

This provision does not affect our ability to seek leave to appear in proceedings as
Amicus Curiae (i.e. someone not a party to the case, who volunteers to offer
information to assist a court in deciding a matter before it, to make submissions on an
issue of significance to the ADGM, or to place material before the Court that may
otherwise not be available).

We will generally only exercise this right of intervention where we form the view that
we will not be able to meet our objectives by simply appearing as Amicus Curiae and
that, to serve the interests of the ADGM fully, it is necessary to join the proceeding as
a party and stay involved in the matter throughout.

Settlement guidance

A settlement is a resolution, between us and a person who is subject to potential
enforcement action, to agree an outcome resulting from an investigation. A person
who is or may be the subject of any form of enforcement action arising out of, or
during the course of, an investigation may enter into settlement discussions with us.
The possibility of a settlement does not, however, change the fact that enforcement
action is, and continues to be, one of the tools available to us to secure our objectives
under section 1(3) of the FSMR.

We generally consider that early settlement of an investigation advances our
objectives in that it may result in, for example, consumers obtaining compensation
sooner, the saving of our and industry resources and the promotion of good business
and regulatory practices.

However, we will only consider settlement when we are confident we have sufficient
understanding of the nature and gravity of the suspected misconduct to make a
reasonable assessment of the appropriate outcome.

We will conduct all settlement discussions on a "without prejudice" basis; namely, that
no party to the discussions may subsequently rely upon any admissions or statements
made during the course of the settlement discussion or on any document recording
those discussions.

We will only settle when the agreed terms result in what we consider to be an
appropriate and proportionate regulatory outcome.
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517.8

In the interests of efficiency and effectiveness, we will set clear and reasonable
timetables for settlement discussions to ensure they do not unreasonably delay
settlement or a regulatory or enforcement outcome. Where we have concerns that a
party to settlement discussions is using negotiations as a means to delay or frustrate
us with no genuine intention to settle, we, having made our concerns known to the
other party, may bring the settlement discussions to an end and pursue other
appropriate enforcement action.

Settlement in particular circumstances should not be regarded as binding precedent
for future settlement discussions. Whilst we recognise the importance of consistency
in its decision-making, we recognise that the facts of two enforcement cases are
seldom identical. For this reason, and to ensure that we are able to respond to the
demands of a changing and principles-based regulatory environment, it is important
for us to be able to take a different view to that taken in an earlier case. However, any
decision to depart from the earlier approach will only be made after careful
consideration of the reasons for doing so.

Factors we will consider when contemplating settlement

In deciding whether a proposed settlement is acceptable, and in accordance with
meeting our objectives, we will consider a number of factors, including:

(a) the nature and seriousness of the conduct or suspected contravention the
subject of the proposed settlement;

(b) whether the suspected contravention is continuing;

(c) whether the person is prepared to publicly acknowledge our concerns about
the conduct or suspected contravention that is the subject of the proposed
settlement;

(d) the necessity for protective or corrective action;
(e) the prospects for a swift resolution of the matter;

(f) whether the suspected contravention that is the subject of the proposed
settlement was:

(i) inadvertent; or

(ii) the result of the conduct of one or more individual officers or
employees of the Authorised Person (and their level of seniority);

(g) whether the person has co-operated with us (e.g. by providing complete
information about the conduct or suspected contravention, taking any
remedial action);
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5.17.10

5.17.11

5.17.12

5.17.13

5.17.14

(h) whether the settlement will achieve an effective outcome for those who have
been adversely affected by the suspected contravention;

(i) whether the person is likely to comply with the terms of the settlement;
(j) the person’s disciplinary record and compliance history; and

(k) whether the settlement promotes general deterrence.

Form of settlement

We will generally only settle an enforcement matter on the basis of either:

(a) a Final Notice setting out the action taken (see paragraph 5.17.10); and/or
(b) an Enforceable Undertaking (see paragraph 5.17.11).

A settlement which results in a notice of decision will be documented in the form of a
legally enforceable agreement executed by all parties to the settlement.

Final Notice

The outcome of a settlement with us may result in a Final Notice (in accordance with
section 251 of FSMR), which promotes consistency of regulatory outcomes and
transparency of approach to enforcement decision-making.

Enforceable Undertakings

An Enforceable Undertaking (“EU”) is a form of settlement that we may accept, under
section 235 of FSMR as an alternative to other remedies available to us to influence
behaviour and encourage a culture of compliance.

An EU involves a written undertaking from a person against whom action could be
taken under the FSMR or any Rules made under the FSMR, to do or refrain from doing
a specified act or acts. It may, amongst other things, include remedial actions that are
not otherwise available under a notice of decision.

An EU may be offered by a person and accepted by us at any time, either before,
during or after an investigation, the making of a decision or the commencement of
proceedings in the court. Entry into an EU is voluntary. We do not have the power to
require a person to enter into an EU, nor can a person compel us to accept an EU.

We will generally only consider accepting an EU that we consider to be necessary or
desirable in pursuit of our objectives and where the EU contains:

(a) an admission or acknowledgement of any contraventions or our concerns;

(b) undertakings addressing our concerns; and
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5.17.15

5.17.16

5.17.17

5.18

5.18.1

5.18.2

(c) an agreement to make the EU public, and

(d) an agreement not to make public statements conflicting with the spirit of the
EU.

A person offering us an EU may also undertake in the EU to pay a pecuniary penalty
and/or our costs, including any costs associated with compliance with the EU.

Variation or withdrawal

Once accepted by us, an EU can only be withdrawn or varied with our consent in
writing. We will only consider a request to vary an undertaking if:

(a) the variation will not alter the spirit of the original undertaking;

(b) compliance with any one or more terms of the undertaking is subsequently
found to be impractical or impossible; or

(c) there has been a material change in the circumstances which led to the
undertaking being given.

Compliance with an EU or decision

If we consider that a person has not complied with a term of the EU or a decision, we
may:

(a) apply to the ADGM Court for appropriate orders;

(b) publish the fact of the application to the ADGM Court and any subsequent
orders of the court; and

(c) seek the costs of the application.
Costs

Litigation Costs

We will generally seek litigation costs orders from the ADGM Court where we have
commenced a proceeding and been successful in achieving all or part of the outcome
sought.

Costs in proceedings before the ADGM Appeals Panel

The ADGM Appeals Panel, on conclusion of any proceedings before it, may make an
order (under section 229(2)€ of the FSMR) requiring a party to the appeal to pay a
specified amount, being all or part of the costs of the proceedings, including those of
any party to the proceedings.
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5.18.3

5.19

5.19.1

5.20

5.20.1

5.20.2

5.20.3

5.204

5.20.5

Investigation Costs

Where a person is found by the Court to have contravened the FSMR or Rules, the
ADGM Court may order that person to pay or reimburse us in respect of the whole or
a specified part of the costs and expenses of the investigation, including the
remuneration of a Person involved in the investigation.

Step 5 - Conclusion of an investigation
We will conclude an investigation when:

(a) we have decided to take no further action in response to the suspected
contraventions which are the subject of the investigation (due to, for example,
insufficiency of evidence); or

(b) all remedies and obligations resulting from an investigation are concluded and
fulfilled.

Publicity

Publicity of enforcement actions

We will generally publish, in a manner we consider appropriate and proportionate,
information and statements relating to enforcement actions, including public
censures and any other relevant matters. The publication of enforcement outcomes
is consistent with our commitment to open and transparent processes and our
objectives.

In all cases we retain the discretion to take a different course of action, where it
furthers our ability to achieve our objectives or is otherwise in the public interest to
do so. For example, if we issue a private warning, rather than taking formal action, we
may decide not to publish this if it furthers our ability to achieve our objectives. Please
refer to paragraph 5.11 for further details about how we use private warnings.

Commencement and conclusion of investigations

We will generally not publish information about the commencement, conduct or
conclusion of the investigative phase of our enforcement actions.

Where we do publish the fact that we are conducting an investigation and no
enforcement action results, we may issue a press release confirming the conclusion of
the investigation and that no action is to be taken.

Commencement of proceedings

We expect to publish information about the commencement or hearing of
enforcement proceedings, unless otherwise required not to by the relevant body or it
is not in the public interest to do so and would not achieve our objectives.
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5.21

5211

5.21.2

5.21.3

5.21.4

5.21.5

5.21.6

5.21.7

5.21.8

Disclosure of decisions

Executive Decisions

We will generally make public any enforcement administrative decision made by our
Executive and will do so in a timely manner after any relevant period to institute a
referral of the decision to the ADGM Regulatory Committee has expired or appeal
process has come to an end, unless it is not in the public interest to do so and would
not achieve our objectives.

The Regulatory Committee’s Decisions

We will generally make public any decision made by the ADGM Regulatory Committee
and will do so in a timely manner after any relevant period to institute a referral of the
decision to the ADGM Appeals Panel has expired or appeal process has come to an
end, unless otherwise required not to by the ADGM Regulatory Committee, or it is not
in the public interest to do so and would not achieve our objectives.

Appeals Panel or Court Decisions

FSMR requires all ADGM Appeals Panel hearings to be heard in public unless the
Appeals Panel orders otherwise or its rules of procedure provide otherwise. The
Appeals Panel may exercise its discretion not to make public any decisions it may
make. Where it does determine to publish a decision or interim decision, the Appeals
Panel will publish these on its website.

Following hearings and decisions by the ADGM Appeals Panel, we expect to make
timely public disclosure of the Appeals Panel's decisions, including any interim
decisions, unless otherwise ordered.

Decisions made by the ADGM Courts will be publicised by us in a timely manner, unless
ordered otherwise.

This approach is adopted on the basis that any delay in disclosure may hinder and
unfairly prejudice us in achieving some of our primary objectives. For example, non-
disclosure may potentially prejudice users and prospective users of financial services
in the ADGM if they are acting unaware of facts known in the enforcement action.

Disclosure of settled enforcement actions

We expect to disclose publicly the outcome of any settlement of an enforcement
action, including the notice of decision or EU, to ensure all stakeholders and the
general public are clearly informed of the outcome.

Settlement agreements which result in a Final Notice or an EU will result in the
publication of the relevant notice of decision or EU on our website as well as an
associated press release.

GPM VERO02.030220 64



5.21.9 We may be ordered, or required by law, not to publish information regarding a
settlement. For example, disclosure may not occur if a third party has commenced
proceedings in the courts in respect of the same conduct and the publication of the
undertaking or settlement may prejudice that party's case in the courts. However,
simply because a third party has commenced proceedings does not preclude us from
publishing our settlements, including the notice of decision or EU.

Content and mode of publication

5.21.10 Where appropriate, we may comment publicly on investigations, enforcement actions
and other formal regulatory decisions publishing final notices of regulatory decision,
EUs or other enforcement actions. In doing so, we will take into account:

(a) any privileged or sensitive information when considering the content of our
publications; and

(b) the possibility that any publication may potentially affect the rights of a third
party and, if so, will endeavour to give that third party notification of the
publication and an opportunity to make representations on the publication.

5.21.11 Publication may take any one or more forms including a media release, a statement
on our website or any other forums as determined suitable by us.
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6. PENALTY GUIDANCE

6.1 Approach to imposing a penalty

6.1.1 This chapter sets out the matters that will be taken into account by us when
determining a "penalty"”, which includes a financial penalty, public censure or any
other enforcement action.

6.1.2 We may also refer to matters described in this chapter when determining an
appropriate penalty in settlement agreements, including an EU.

6.2 Deciding to take action

6.2.1 When determining a penalty, we will consider all relevant facts and circumstances,
including the factors listed below that may be relevant for this purpose:

(a)
(b)

(c)

(d)

(e)

(f)

our objectives;
the deterrent effect of the penalty on:
(i) persons that have committed or may commit the contraventions; and

(ii) other persons that have committed or may commit similar
contraventions;

the nature, seriousness, duration and impact of the contravention, including:
(i) whether the contravention was deliberate or reckless;
(ii) the duration and frequency of the contravention;

(iii) whether the contravention reveals serious or systemic weaknesses of
the management systems or internal controls relating to all or part of a
person’s business;

(iv) the impact (actual or potential) of the contravention on the orderliness
of markets, including whether confidence in those markets has been
damaged or put at risk;

if the contravention involved a number of persons, the degree of involvement
and specific role of each Person;

the benefit gained (whether direct or indirect, pecuniary or non-pecuniary) or
loss avoided as a result of the contravention;

the conduct of the person after the contravention, including:
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(g)

(h)

(i)

(i)

(k)

(1

(m)

(i) how quickly, effectively and completely the person brought the
contravention to our attention;

(i) the degree of cooperation the person showed during the investigation
of the contravention;

(iii) any remedial steps the person has taken in respect of the
contravention;

(iv) the likelihood that the same type of contravention (whether on the part
of the person or others) will recur if no action is taken;

(v) the nature and extent of any false or inaccurate information given by
the person and whether the information appears to have been given in
an attempt to knowingly mislead us;

the difficulty in detecting and investigating the contravention that is the
subject of the penalty;

whether the person committed the contravention in such a way as to avoid or
reduce the risk that the contravention would be discovered;

the disciplinary record and compliance history of the person on whom the
penalty is imposed, including whether we have taken any previous disciplinary
action against the person;

where the person reasonably believed that their behaviour did not amount to
a contravention and whether they undertook reasonable precautions and
diligence to avoid committing such a contravention;

whether the person acted in accordance with our guidance and other
published materials;

action taken by us in previous similar cases; and

action taken by other domestic or international regulatory authorities. Where
other regulatory authorities propose to take action in respect of the
contravention which is under consideration by us, or one similar to it, we will
consider whether the other authority's action would be adequate to address
our concerns, or whether it would be appropriate for us to take our own action.

Actions against Approved Persons and Recognised Persons

6.2.2 In addition to the general factors listed in paragraph 6.2.1, there are some additional
considerations that may be relevant when we decide whether to take action against
an Approved or Recognised Person. The list is not exhaustive; not all of these factors
may be applicable in a particular case, and there may be other factors, not listed that
are relevant. The factors include:
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6.3

6.3.1

6.3.2

6.3.3

(a) the approved or recognised person's position and responsibilities. We may
take into account the responsibility of those exercising important functions in
the firm. The more senior the person responsible for the misconduct, the more
seriously we are likely to view the misconduct, and the more likely it is to take
action against the Approved or Recognised Person;

(b) whether disciplinary action against the firm rather than the person would be a
more appropriate regulatory response; and

(c) whether disciplinary action would be a proportionate response to the nature
and seriousness of the contravention by the person.

Financial penalty, public censure or other enforcement action

We will consider all the relevant circumstances of the case when deciding whether to
impose a financial penalty, or other enforcement action. As such, the factors set out
in paragraph 6.2 are not exhaustive. Not all of the factors may be relevant in a
particular case and there may be other factors, not listed, that are relevant.

The criteria for determining whether it is appropriate to issue a public censure or other
enforcement action (rather than impose a financial penalty) include those factors that
we will consider in determining the amount of a financial penalty, as set out in
paragraphs 6.5 to 6.7. In particular, considerations that may be relevant when we
determine the penalty are:

(a) whether deterrence may be effectively achieved by issuing a public censure;
(b) whether the person has brought the contravention to our attention;

(c) whether the person has admitted the contravention and provides full and
immediate co-operation to us, and takes steps to ensure that those who have
suffered loss due to the contravention are fully compensated for those losses;
and

(d) our approach to previous similar cases - we will aim for a consistent approach.

Some particular considerations that may be relevant when we determine whether to
issue a financial penalty rather than impose a public censure or other enforcement
action are:

(a) if the person has made a profit or avoided a loss as a result of the
contravention, on the basis that a person should not be permitted to benefit
from its contravention;

(b) if the contravention is more serious in nature or degree, on the basis that the
sanction should reflect the seriousness of the contravention; other things
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6.4

6.4.1

6.4.2

6.4.3

6.4.4

6.4.5

being equal, the more serious the contravention, the more likely we are to
impose a financial penalty; and

(c) if the person has a poor disciplinary record or compliance history, on the basis
that it may be particularly important to deter future cases.

Determining the appropriate level of financial penalty

Our penalty-setting regime is based on three principles:

(a) disgorgement: a firm or individual should not benefit from any contravention;
(b) sanction: a firm or individual should be penalised for wrongdoing; and

(c) deterrence: any penalty imposed should deter the firm or individual who
committed the contravention, and others, from committing further or similar
contraventions.

The total amount payable by a person subject to enforcement action may be made up
of two elements:

(a) disgorgement of the benefit received as a result of the contravention; and
(b) a financial penalty reflecting the seriousness of the contravention.

These elements are incorporated in a five-step framework, which can be summarised
as follows:

(a) Step 1: the removal of any economic benefit derived from a contravention;

(b) Step 2: the determination of a figure which reflects the seriousness of the
contravention;

(c) Step 3: an adjustment made to the step 2 figure to take account of any
aggravating and mitigating circumstances;

(d) Step 4: an adjustment made to the step 3 figure, where appropriate, to ensure
that the penalty has an appropriate deterrent effect; and

(e) Step 5: if applicable, an adjustment for cooperation/early settlement may be
made.

These steps will apply in all cases, although the details of Steps 1 to 4 will differ for
cases against firms (paragraph 6.5), and cases against individuals (paragraph 6.6).

The lists of factors and circumstances in paragraphs 6.5 and 6.6 are not exhaustive.
Not all of the factors or circumstances listed will necessarily be relevant in a particular
case and there may be other factors or circumstances not listed which are relevant.
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6.4.6

6.5

6.5.1

6.5.2

6.5.3

6.5.4

We will not, in determining our policy with respect to the amount of penalties, take
account of expenses which we incur, or expect to incur, in discharging its functions.

Financial penalties imposed on a firm
Step 1: Disgorgement

We will seek to deprive a firm of the economic benefits derived from a contravention
(which may include the profit made or loss avoided) where it is practicable to quantify
this.

Step 2: The seriousness of the contravention

We will determine a financial penalty figure that reflects the seriousness of the
contravention, taking into the following factors:

(a) factors relating to the impact of a contravention;

(b) factors relating to the nature of a contravention;

(c) factors tending to show whether a contravention was deliberate; and
(d) factors tending to show whether a contravention was reckless.

Factors relating to the impact of a contravention committed by a firm include:

(a) the level of benefit gained or loss avoided, or intended to be gained or avoided,
by the firm from the contravention;

(b) the loss or risk of loss, as a whole, caused to clients, investors or other market
users in general;

(c) the loss or risk of loss caused to individual clients, investors or other market
users;

(d) whether the contravention had an effect on particularly vulnerable people,
whether intentionally or otherwise;

(e) the distress or inconvenience caused to clients; and

(f) whether the contravention had an adverse effect on the orderliness of, or
confidence in, markets and, if so, how serious that effect was.

Factors relating to the nature of a contravention by a firm include:
(a) the nature of the FSMR or Rules contravened;

(b) the frequency of the contravention;
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(c)

(d)

(e)

(f)

(g)
(h)

whether the contravention revealed serious or systemic weaknesses in the
firm's procedures or in the management systems or internal controls relating
to all or part of the firm's business;

whether the firm's senior management were aware of the contravention;

the nature and extent of any financial crime facilitated, occasioned or
otherwise attributable to the contravention;

the scope for any potential financial crime to be facilitated, occasioned or
otherwise occur as a result of the contravention;

whether the firm failed to conduct its business with integrity; and

whether the firm, in committing the contravention, took any steps to comply
with the FSMR and Rules, and the adequacy of those steps.

6.5.5 Factors tending to show the contravention was deliberate include:

(a)

(b)

(c)

(d)

(e)

(f)

the contravention was intentional, in that the firm's senior management, or a
responsible individual, intended, could reasonably have foreseen, or foresaw
that the likely or actual consequences of their actions or inaction would result
in a contravention;

the firm's senior management, or a responsible individual, knew that their
actions were not in accordance with the firm's internal procedures;

the firm's senior management, or a responsible individual, sought to conceal
their misconduct;

the firm's senior management, or a responsible individual, committed the
contravention in such a way as to avoid or reduce the risk that the
contravention would be discovered;

the firm's senior management, or a responsible individual, were influenced to
commit the contravention by the belief that it would be difficult to detect; and

the contravention was repeated.

6.5.6 Factors tending to show the contravention was reckless include:

(a)

(b)

the firm's senior management, or a responsible individual, appreciated that
there was a risk that their actions or inaction could result in a contravention
and failed to adequately mitigate that risk; and

the firm's senior management, or a responsible individual, were aware that
there was a risk that their actions or inaction could result in a contravention
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but failed to check if they were acting in accordance with the firm's internal
procedures.

Step 3: Mitigating and aggravating factors

6.5.7 We may increase or decrease the amount of the financial penalty arrived at after Step
2 (excluding any amount to be disgorged as set out in Step 1), to take into account
factors which aggravate or mitigate the contravention. Any such adjustments will be
made by way of a percentage adjustment to the figure determined at Step 2.

6.5.8 The following list of factors may have the effect of aggravating or mitigating the
contravention:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)
(i)

(k)

the conduct of the firm in bringing (or failing to bring) quickly, effectively and
completely the contravention to our attention (or the attention of other
regulatory authorities, where relevant);

the degree of cooperation the firm showed during the investigation of the
contravention to us, or any other regulatory authority allowed to share
information with us;

where the firm's senior management were aware of the contravention or of
the potential for a contravention, whether they took any steps to stop the
contravention, and when these steps were taken;

the nature, timeliness and adequacy of the firm's responses to any supervisory
interventions by us and any remedial actions proposed or required by us;

whether the firm has arranged its resources in such a way as to allow or avoid
disgorgement and/or payment of a financial penalty;

whether the firm had previously been told about our concerns in relation to
the issue, either by means of a private warning or in supervisory
correspondence;

whether the firm had previously undertaken not to perform a particular act or
engage in particular behaviour;

whether the firm concerned has complied with any requirements or rulings of
another regulatory authority relating to the contravention;

the previous disciplinary record and general compliance history of the firm;

action taken against the firm by other domestic or international regulatory
authorities that is relevant to the contravention in question;

whether our guidance or other published materials had already raised relevant
concerns, and the nature and accessibility of such materials; and
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6.5.9

6.5.10

6.6

6.6.1

6.6.2

(1) whether we publicly called for an improvement in standards in relation to the
behaviour constituting the contravention or similar behaviour before or during
the occurrence of the contravention.

Step 4: Adjustment for deterrence

If we consider the figure arrived at after Step 3 is insufficient to deter the firm or
person who committed the contravention, or others, from committing further or
similar contraventions then we may increase the financial penalty. Circumstances
where we may do this include:

(a) where we consider the absolute value of the financial penalty too low in
relation to the contravention to meet our objective of credible deterrence;

(b) where our previous action in respect of similar contravention has failed to
improve industry standards;

(c) where we consider it is likely that similar contraventions will be committed by
the firm or by others in the future in the absence of such an increase to the
financial penalty; and

(d) where we considers that the likelihood of the detection of such a
contravention is low.

Step 5: Adjustment for cooperation/early settlement

We and the firm upon whom a financial penalty is to be imposed may seek to agree
the amount of any financial penalty and other terms. In recognition of the benefits of
such agreements, and of the firm’s cooperation with us, paragraph 6.8 provides that
the amount of the financial penalty which might otherwise have been payable may be
reduced to reflect the stage at which we and the firm concerned reached an
agreement. Any adjustment for early settlement does not apply to the disgorgement
of any benefit calculated at Step 1.

Financial penalties imposed on an individual
Step 1: Disgorgement

We will seek to deprive an individual of the economic benefits derived from the
contravention (which may include the profit made or loss avoided) where it is possible
to quantify this. We will ordinarily also charge interest on the benefit.

Step 2: The seriousness of the contravention

We will determine a financial penalty figure that reflects the seriousness of the
contravention. In determining such a figure, we will take into account the following
factors relating to:

GPM VERO02.030220 73



(a)
(b)
(c)
(d)

the impact of the contravention;
the nature of the contravention;
whether the contravention was deliberate; and

whether the contravention was reckless.

6.6.3 Factors relating to the impact of a contravention committed by an individual include:

(a)

(b)

(c)

(d)

(e)
(f)

the level of benefit gained or loss avoided, or intended to be gained or avoided,
by the individual from the contravention;

the loss or risk of loss, as a whole, caused to clients, investors or other market
users in general;

the loss or risk of loss caused to individual clients, investors or other market
users;

whether the contravention had an effect on particularly vulnerable people,
whether intentionally or otherwise;

the distress or inconvenience caused to clients; and

whether the contravention had an adverse effect on orderliness of, or
confidence in, markets and, if so, how serious that effect was.

6.6.4 Factors relating to the nature of a contravention by an individual include:

(a)
(b)
(c)

(d)

(e)
(f)

(8)

(h)

the nature of the FSMR or Rules contravened;
the frequency of the contravention;

the nature and extent of any financial crime facilitated, occasioned or
otherwise attributable to the contravention;

the scope for any potential financial crime to be facilitated, occasioned or
otherwise occur as a result of the contravention;

whether the individual failed to act with integrity or abused a position of trust;

whether the individual committed a contravention of any professional code of
conduct;

whether the individual caused or encouraged other individuals to commit
contraventions;

whether the individual held a prominent position within the industry;
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(i)
(i)
(k)

(1

(m)

whether the individual is an experienced industry professional;
whether the individual held a senior position with the firm;

the extent of the responsibility of the individual for the product or business
areas affected by the contravention, and for the particular matter that was the
subject of the contravention;

whether the individual acted under duress; and

whether the individual took any steps to comply with Regulatory rules, and the
adequacy of those steps.

6.6.5 Factors tending to show the contravention was deliberate include:

(a)

(b)

(c)

(d)
(e)

(f)

(8)

(h)

the contravention was intentional, in that the individual intended, could
reasonably have foreseen or foresaw that the likely or actual consequences of
his actions or inaction would result in a contravention;

the individual intended to benefit financially from the contravention, either
directly or indirectly;

the individual knew that his actions were not in accordance with his firm's
internal procedures;

the individual sought to conceal his misconduct;

the individual committed the contravention in such a way as to avoid or reduce
the risk that the contravention would be discovered;

the individual was influenced to commit the contravention by the belief that it
would be difficult to detect;

the individual knowingly took decisions relating to the contravention beyond
his field of competence; and

the individual's actions were repeated.

6.6.6 Factors tending to show the contravention was reckless include:

(a)

(b)

the individual appreciated there was a risk that his actions or inaction could
result in a contravention and failed to adequately mitigate that risk; and

the individual was aware there was a risk that his actions or inaction could
result in a contravention but failed to check if he was acting in accordance with
the firm’s internal procedures.
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Step 3: Mitigating and aggravating factors

6.6.7 We may increase or decrease the amount of the financial penalty arrived at after Step
2 (excluding any amount to be disgorged as set out in Step 1), to take into account
factors which aggravate or mitigate the contravention. Any such adjustments will be
made by way of a percentage adjustment to the figure determined at Step 2.

6.6.8 The following list of factors may have the effect of aggravating or mitigating the
contravention:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

(i)

(k)

the conduct of the individual in bringing (or failing to bring) quickly, effectively
and completely the contravention to our attention (or the attention of other
regulatory authorities, where relevant);

the degree of co-operation the individual showed during the investigation
of the contravention by us, or any other regulatory authority allowed to
share information with us;

whether the individual took any steps to stop the contravention, and when
these steps were taken;

any remedial steps taken since the contravention was identified, including
whether these were taken on the individual's own initiative or that by us or
another regulatory authority;

whether the individual has arranged his resources in such a way as to allow or
avoid disgorgement and/or payment of a financial penalty;

whether the individual had previously been told about our concerns in relation
to the issue, either by means of a private warning or in supervisory
correspondence;

whether the individual had previously undertaken not to perform a particular
act or engage in particular behaviour;

whether the individual has complied with any requirements or rulings of
another regulatory authority relating to the contravention;

the previous disciplinary record and general compliance history of the
individual;

action taken against the individual by other domestic or international
regulatory authorities that is relevant to the contravention in question;

whether our guidance or other published materials had already raised relevant
concerns, and the nature and accessibility of such materials;
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6.6.9

6.6.10

6.7

6.7.1

(1) whether we publicly called for an improvement in standards in relation to the
behaviour constituting the contravention or similar behaviour before or during
the occurrence of the contravention; and

(m)  whether the individual agreed to undertake training subsequent to the
contravention.

Step 4: Adjustment for deterrence

If we consider the figure arrived at after Step 3 is insufficient to deter the individual
who committed the contravention, or others, from committing further or similar
contraventions then we may increase the financial penalty. Circumstances where we
may do this include:

(a) where we considers the absolute value of the penalty too small in relation to
the contravention to meet our objective of credible deterrence;

(b) where our previous action in respect of similar contraventions has failed to
improve industry standards. This may include similar contraventions relating
to different products;

(c) where we consider it is likely that similar contraventions will be committed by
the individual or by other individuals in the future; and

(d) where we consider that the likelihood of the detection of such a contravention
is low.

Step 5: Adjustment for cooperation/ early settlement

We and the individual on whom a penalty is to be imposed may seek to agree on the
amount of any financial penalty and other terms. In recognition of the benefits of such
agreements, and of the individual’s cooperation with us, paragraph 6.8 provides that
the amount of the financial penalty which might otherwise have been payable may be
reduced to reflect the stage at which we and the individual concerned reached an
agreement. Any adjustment for early settlement does not apply to the disgorgement
of any benefit calculated at Step 1.

Serious financial hardship

Our approach to determining financial penalties described in paragraphs 6.5 and 6.6
is intended to ensure that financial penalties are proportionate to the contravention.
We recognise that financial penalties may affect Persons differently, and that we
should consider whether a reduction in the proposed financial penalty is appropriate,
including if such penalty would cause the subject of enforcement action serious
financial hardship.
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6.7.2

6.7.3

6.7.4

6.7.5

Where an individual or firm claims that payment of the financial penalty proposed by
us will cause them serious financial hardship, we will consider whether to reduce the
proposed financial penalty only if:

(a) the individual or firm provides verifiable evidence that payment of the financial
penalty will cause them serious financial hardship;

(b) the individual or firm provides full, frank and timely disclosure of the verifiable
evidence, and co-operates fully in answering any questions asked by us about
their financial position; and

(c) the onus is on the individual or firm to satisfy us that payment of the financial
penalty will cause them serious financial hardship.

Individuals

In assessing whether a financial penalty would cause an individual serious financial
hardship, we will consider the individual's ability to pay the financial penalty over a
reasonable period, including agreeing to payment of the financial penalty by
instalments where the individual requires time to realise his assets, for example, by
waiting for payment of a salary or by selling property.

Firms

We will consider reducing the amount of a financial penalty if a firm will suffer serious
financial hardship as a result of having to pay the entire financial penalty. In deciding
whether it is appropriate to reduce the financial penalty, we will take into
consideration the firm's financial circumstances, including whether the financial
penalty would render the firm insolvent or threaten the firm's solvency. We will also
take into account our statutory objectives, for example, in situations where clients
would be harmed or market confidence would suffer. We may also consider if it is
appropriate to reduce a financial penalty in order to allow a firm to continue in
business and/or pay redress.

There may be cases where, even though the individual or firm has satisfied us that
payment of the financial penalty would cause serious financial hardship, we consider
the contravention to be so serious that it is not appropriate to reduce the financial
penalty. We will consider all the circumstances of the case in determining whether
this course of action is appropriate, including whether:

(a) the individual or firm directly or indirectly derived an economic benefit from
the contravention and, if so, the extent of that economic benefit;

(b) the individual or firm acted fraudulently or dishonestly with a view to personal
gain;
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6.7.6

6.7.7

6.8

6.8.1

6.8.2

6.8.3

(c) previous action by us in respect of similar contraventions has failed to improve
industry standards; or

(d) the individual or firm has spent money or dissipated assets in anticipation of
enforcement action with a view to frustrating or limiting the impact of action
taken by us or other authorities.

Withdrawal of authorisation or registration

We may withdraw a firm's Financial Services Permission, or the status of an Approved
or Recognised Person or Principal Representative, as well as impose a financial
penalty. Such action by us does not affect our assessment of the appropriate financial
penalty in relation to a contravention.

However, the fact that we have withdrawn such Financial Services Permission or
registration, as a result of which the firm or individual may have less earning potential,
may be relevant in assessing whether the financial penalty will cause the firm or
individual serious financial hardship.

Adjustment for cooperation/early settlement

It is our policy to encourage and recognise cooperation. A cooperative approach to
dealing with us will be taken into consideration when assessing what type of
enforcement action to pursue and/or what remedy we will seek. Cooperation can
take many forms, including but not limited to:

(a) self-reporting any misconduct to us and disclosing all the relevant information;
(b) assisting us voluntarily during the investigation;

(c) admitting any misconduct that the person or firm had committed or was
involved in committing.

For the avoidance of doubt, merely fulfilling the person’s or firms legal obligations will
not be considered as cooperation for the purpose of assessing any adjustment to the
financial penalties imposed on a firm or an individual.

Subject to enforcement action, we may be prepared to agree on the amount of any
financial penalty, and other conditions which we seek to impose by way of such action,
for example, the amount or mechanism for the payment of compensation to
consumers. We recognise the benefits of such agreements, in that they offer the
potential for securing earlier redress or protection for clients and the saving of cost to
the Person concerned, and us, in contesting the financial penalty. The financial penalty
that might otherwise be payable, in respect of a contravention by the person
concerned, may, therefore, be reduced to reflect the timing of any settlement
agreement.

GPM VERO02.030220 79



6.8.4 In appropriate cases our approach may be to negotiate with the person concerned to
agree in principle on the amount of a financial penalty having regard to our policy as
set out in Chapter 5 of this document. Where part of a proposed financial penalty
specifically equates to the disgorgement of profit accrued or loss avoided, then the
percentage reduction will not apply to that part of the financial penalty.
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7.1

7.1.1

7.2

7.2.1

7.3

731

7.3.2

7.3.3

DECISION MAKING
Introduction

This chapter sets out our general approach to making decisions when exercising our
discretionary powers.

Who can exercise our powers?

Our powers can be exercised by the Chief Executive or any delegate of the Chief
Executive, including:

(a) to any employee to whom the Chief Executive has delegated his powers
("Regulatory officer"); and

(b) to any panel or committee established by the Chief Executive for the purpose
of making decisions; or

(c) to any other delegated person.
Our general approach to decision-making

Natural Justice and Procedural fairness principles

Our approach to decision-making is based on observance of natural justice and the
procedural fairness principles, by:

(a) acting without bias or conflict of interest;
(b) giving the Person an opportunity to present his case; and

(c) taking into account only those considerations which are relevant to the matter
to be decided upon.

Acting without bias or conflict of interest

A decision maker called upon to make a decision is expected to act impartially in doing
so. If the decision maker has a vested financial or personal interest in the matter, a
conflict of interest may arise that prevents an impartial or unbiased decision being
made. A decision maker who does have a financial or other personal interest in the
matter is required to disclose this interest and, if the interest is material, would not
be the decision maker in relation to that matter.

We may refer an executive decision to the ADGM Regulatory Committee for
determination under section 225(5) of the FSMR in order to avoid the risk of bias or
conflict of interest affecting any such decision.
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Relevant considerations

7.3.4 The decision maker is expected to take into account all and only those considerations
which are relevant to the matter to be decided upon. This requires the decision maker

to:

(a)

(b)
(c)

ensure that it has all the material information that is necessary to be able to
make the relevant decision (and, if necessary, obtain further information,
including from any third party sources);

disregard any irrelevant information; and

have the relevant power to make the decision.

7.3.5 To meet its procedural fairness obligations, the key elements to our approach to
decision-making include:

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

having adequate systems and controls to ensure that those making decisions
on our behalf are impartial and not affected by conflicts of interests that may
affect their decisions;

giving a person in respect of whom we propose to make a decision (in this
Chapter, the "affected person") advance notice about our proposed action
(with the exception of cases when we may take immediate action because any
delay resulting from advance notice would be prejudicial to the interests of
direct or indirect users of financial services in the ADGM or otherwise
prejudicial to the interests of the ADGM);

giving the affected person clear reasons why we propose to take the relevant
action;

giving the affected person a suitable opportunity to make representations (in
person and in writing) with regard to the our proposed action;

taking into account any representations made by, or on behalf of, the affected
person before making a final decision, i.e. making any consequential changes
to the proposed action given the representations made or other additional
material available to us, as appropriate;

taking into account only those considerations which are relevant to the matter
to be decided upon;

giving, without undue delay, the affected person a clear statement in writing
of our final decision, the reasons for that decision and the effective date;

informing the affected person what rights of review that person has in respect
of our decision, and within what period those rights of review must be
exercised; and
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7.3.6

7.3.7

7.3.8

7.3.9

7.4

74.1

(i) having in place adequate mechanisms to enable the affected person to have
our decision properly and impartially reviewed.

In certain circumstances, including:
(a) the issuing of a stop order under section 71 of FSMR; and

(b) suspension of a Listed Entity's Securities from the Official List under section
180 of FSMR,

We do not have to give an affected person advance notice of our proposed action and
a right for that person to make prior representations before we make our final
decision.

In such circumstances, we are still obliged to give the affected person a right of
representation within 14 days (or other longer period as may be agreed) from the date
on which the decision is made and communicated to the affected person. We are
obliged to consider any representations made by, or on behalf of, the affected person
during that period.

Where a right to make representations is exercised by an affected person, we will
communicate to the affected person whether we confirm our original decision, or
otherwise we vary or withdraw that decision, given the representations made.

Where no representations are made by, or on behalf of, the affected person during
the relevant period, our original decision will remain in effect and will be confirmed.

Categories of decisions

The decisions which are made by us fall into three broad categories:

(a) decisions which are subject to the procedures in Part 21 of the FSMR ("Part 21
Decisions") e.g. a decision to cancel the Financial Services Permission of an
Authorised Person or to revoke the recognition of a Recognised Body;

(b) decisions which are not subject to the procedures set out in Part 21 of the
FSMR ("Non Part 21 Decisions") e.g. the rejection of a new Controller of an
Authorised Person; and

(c) routine operational decisions that do not affect the rights, interests and
liabilities of a person ("Operational Decisions") e.g. a decision to commence an
investigation against a person.

Part 21 Decisions
Where, on our own initiative, we propose to:

(a) impose a public censure or financial penalty;
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(b) cancel the Financial Services Permission of an Authorised Person firm;
(c) revoke the recognition of a Recognised Body; or
(d) withdraw the approval of an Approved Person,

the procedures must be exercised according to what is set out in Part 21 of the FSMR.

7.4.2 To facilitate a consistent approach to decision-making, Part 21 of the FSMR sets out
the steps we are required to follow in relation to Part 21 Decisions.

7.4.3 The procedures set out in Part 21 are designed to ensure procedural fairness by giving:

(a) advance notice of our proposed decision (the Warning Notice), except in the
cases referred to in paragraph 7.5 and 7.6 and the reasons for proposing to
make such a decision;

(b) an opportunity to make representations relating to the proposed decision;

(c) our final decision (the Decision Notice) and the reasons for that decision,
including any changes made to the preliminary decision, taking into account
any representations made for, or on behalf of, the affected person; and

(d) notice of the affected person's right to have our decision reviewed by the
Regulatory Committee, including the period within which that right can be
exercised.

7.4.4 Prior to any issue of a Warning Notice, we will notify the person concerned and
provide an opportunity to present enquiries and make representations, provided this
would not result in a tip-off, prejudice the exercise of our powers or otherwise
jeopardise our objectives.
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7.5

751

7.6

7.6.1

7.6.2

Figure 1: the Regulator's Decision Making Process for Part 21 Decisions

WARNING NOTICE (SECTION 246 OF FSMR)

U

OPPORTUNITY TO MAKE REPRESENTATIONS TO THE REGULATOR

U

DECISION NOTICE (SECTION 248 OF FSMR)

2

NOTIFICATION OF THE RIGHT OF REVIEW BY THE REGULATORY COMMITTEE

2

FINAL NOTICE (SECTION 251 OF FSMR)

Non Part 21 Decisions

Certain decisions are not subject to the procedures set out in Part 21 of the FSMR - for
example our powers relating to Controllers of regulated firms and the power to
approve or reject the Business Rules of a Recognised Body.

Operational decisions

The remaining decisions, such as decisions made as part of our day-to-day supervision
of regulated firms, do not invoke the procedures in Part 21 of the FSMR. Examples of
these operational decisions include decisions to:

(a) obtain additional information from an Authorised Person;

(b) disclose information about an Authorised Person to a Non-ADGM Financial
Services Regulator;

(c) issue a risk mitigation plan stemming from any supervisory concerns identified
in the course of firm visit; or

(d) commence an investigation.

Operational decisions are generally not reviewable by the ADGM Regulatory
Committee. In making these decisions, we are still subject to overarching
administrative law principles of acting in good faith and acting in a proportionate and
reasonable manner.
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7.7

7.7.1

7.7.2

7.8

7.8.1

7.8.2

The Regulatory Committee

Section 225(1) of FSMR provides that all of our decisions that may affect the rights or
liabilities of a person or otherwise adversely affect the interests of a person (except
operational decisions) may be referred to the ADGM Regulatory Committee for
review. Upon a referral, the Regulatory Committee (which is independent of us) is
required to conduct a full merits review of our decision.

To enable an affected person to exercise properly and effectively his right to have our
original decision referred to the Regulatory Committee, we will provide to such a
person a Decision Notice specifying:

(a) our decision and the reasons for making that decision;
(b) the date on which the decision is to take effect; and

(c) the person's right to seek a review of the decision by the Regulatory
Committee; and

(d) by when the right referred to in paragraph (c) has to be exercised.
The Appeals Panel

Any decision, order or direction made by the Regulatory Committee may in turn be
referred to the Appeals Panel for review by the person in respect of whom the decision
was made or by us, in accordance with section 228(1) of FSMR. A second full merits
review may then be conducted by the Appeals Panel.

Decisions of the Appeals Panel may only be reviewed on judicial review basis. An
application for judicial review of a decision of the Appeals Panel may be made to the
ADGM Court on the grounds that the decision is wrong in law or is in excess of the
Appeal Panel's jurisdiction.
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8.1

8.11

8.1.2

8.1.3

8.2

821

8.2.2

8.2.3

8.3

831

832

8.3.3

WAIVERS AND MODIFICATIONS
Introduction
Part 2 chapter 2 of FSMR provides for the modification or waiver of Rules by us.

This chapter outlines our approach to evaluating applications to grant relief from the
requirements imposed by the Rules, by either waiving or modifying the application of
one or more Rules. Our powers to waive or modify the requirements imposed by
ADGM legislation do not extend to regulations such as the FSMR.

To waive the application of a Rule is to give relief to a Person from the entire obligation
contained in that Rule. A modification can either modify the way in which a Person
can comply with an obligation in a Rule or can give relief from part of the obligation in
a Rule. A detailed description of the process to seek a waiver or modification of the
Rules may be found in Rule 8.2 of the GEN Rules.

Power to issue relief

We may, on the application or with the consent of a Authorised Person or Recognised
Body, direct that a Rule:

(a) does not apply to a person; or

(b) does apply to a person but with such modifications as are set out in a notice
issued by us for this purpose.

Waivers and modifications may only be sought by an Authorised Person or Recognised
Body, or an applicant seeking such status.

If an application is successful, we will issue its decision by means of written Direction
provided to the applicant.

Making an application

Prior to submitting an application to us, the applicant should contact their assigned
supervisory contact to discuss the application.

If the applicant is not regulated by us at the time of application, contact should be
made through our Supervision Division.

Before making an application, we expect that the applicant will carry out appropriate
research on:

(a) the intention behind the Rule in question and the regulatory outcomes that
the Rule aims to achieve;
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8.3.4

8.3.5

8.3.6

8.3.7

8.4

8.4.1

(b) whether there are any precedents where we have previously granted relief, or
not granted relief, from the Rule in question, including any conditions which
may have been imposed; and

(c) if relief has been granted in the past, the similarities and differences between
the cases where relief has previously been granted and the applicant's case.

All applications for waivers or modifications should be made in such form as we shall
prescribe.

The applicant will need to in its application form address the following:
(a) set out the reasons for requesting the granting of a waiver or a modification;

(b) explain the impact of the application of the provisions as it stands on the
applicant;

(c) attach any precedent relief supporting the application which may have been
issued;

(d) identify any risks associated with the relief being sought and how the applicant
plans to mitigate such risks; and

(e) in the case of an application to modify a Rule, propose wording for the
modified Rule.

It is for the applicant to demonstrate a compelling case for granting relief, we do not
make decisions lightly. The granting of a waiver or modification, including the specific
wording of any modification and any conditions attached to the relief granted, is at
our discretion and it will generally only grant relief where there is shown to be an
appropriate and necessary reason for doing so.

On occasion, we may believe that the relief being sought by an applicant may be
relevant to, and should be applied to, a number of persons (or a class of persons)
similarly affected by the Rule in question. In these circumstances, instead of requiring
the affected persons to individually apply for the same relief, we will publish a notice
on our website and invite the relevant Persons to "consent" to the “class Waiver” or
“class Modification”. This is simply done by notifying us that they wish the class Waiver
or class Modification apply in relation to their activities.

Considering an application

We will acknowledge receipt of an application for relief and may request further
information, potentially including meeting with the applicant to discuss the need for
the relief sought. The time taken by us to determine the application will depend upon
the complexity of the issues it raises.
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8.4.2

8.4.3

8.4.4

8.4.5

8.5

8.5.1

8.5.2

When considering each application, we assess the net regulatory benefit or detriment
which would result from granting the relief sought on the conditions proposed and
any risks posed by such relief. We will generally grant relief where:

(a) it has formed the opinion that there is a net regulatory benefit; or

(b) the regulatory detriment is minimal as the relief sought does not conflict with
the policy intent of the Rule and the applicant has demonstrated that the
associated risks would be adequately mitigated if relief was granted.

Relief will be given to overcome the disproportionate effects of Rules in exceptional
cases, the anomalous effects of Rules in unique cases for which they were not created,
and the unforeseen side effects of Rules.

For example, changes in international standards may result in unforeseen differences
between the Rules and the new standards. While the Rules would ordinarily adapt
over time to reflect such changes, an Authorised Person or Recognised Body may seek
a waiver or modification of a specific Rule to accommodate the evolution of the
international standard. This may also represent a scenario where we may publish a
notice to be made available to other affected persons within the ADGM upon their
consent. Similarly, where material changes to a Rule may make it impractical for
Authorised Persons or a Recognised Body to comply immediately, a request for a
temporary waiver or modification may be granted.

We may impose such conditions on relief as it may see fit, and a notice may specify
that the relevant waiver or modification may be available for only a specified period
of time, after which time it will cease to apply.

If we decide not to grant relief, it will give reasons for the decision. An applicant may
withdraw its application for relief at any time up until notification of our decision has
been given to the applicant. In doing so, the applicant should give reasons for the
withdrawal of the application.

Publication of waivers and modifications

We will publish all Directions concerning waivers and modifications unless we are
satisfied that it is inappropriate or unnecessary to do so.

We will publish all Directions concerning waivers and modifications in such a way that
we consider appropriate for bringing the notice to the attention of:

(a) those likely to be affected by it, such as clients of the applicant; and

(b) others who may be likely to be affected by the same Rule and may seek a
similar waiver or modification.
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8.5.3

8.5.4

8.6

8.6.1

8.7

87.1

8.7.2

8.8

8.8.1

8.8.2

8.8.3

8.8.4

The principal method of publication of waivers and modifications Directions is by
publication on our webpage. The fundamental principle behind publication is
transparency. This allows any person dealing with the applicant, for example, its
clients and competitors, to know to what extent the relevant provisions apply to the
applicant.

If an applicant believes that it is inappropriate or unnecessary for us to publish the
relief, or to publish it after a delay, or without disclosing the identity of the applicant,
it should make this clear in its application. Decisions not to grant relief will not be
published by us.

Withdrawal or variation of waivers and modifications
Under section 9(5) of the FSMR, we may:
(a) revoke a Direction; or

(b) on the application of, or with the consent of, the Person to whom it applies,
vary a Direction.

Enforcement of waivers and modifications

If a Direction under section 9 of the FSMR states that a Rule is to apply to the applicant
with modifications, then a contravention of the modified provision could lead to us
taking enforcement action.

If relief is given subject to a condition, the relief will not apply to activities conducted
in breach of the condition. Further, those activities, if in breach of the original
provision, could lead to enforcement action.

Expiry and extension of current waivers and modifications

Where relief has been granted for a limited period of time (see paragraph 9.4.4) it is
the responsibility of the Person to whom the notice applies to monitor any expiry date.

There is no automatic renewal process for any relief granted by us for a limited period
of time.

It is the responsibility of the person to whom a time-limited Direction applies to notify
us within a reasonable period in advance of the expiry of the Direction of their
intention to apply for an extension of the relief or explain how they intend to comply
with the original Rule.

Notification should be made through the same contact point as described above,
namely either the assigned supervisory contact, the dedicated contact portal or the
Supervisory Division.
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8.8.5 We will consider every application for extension of the term of the Direction in the
same manner as an initial application and will not necessarily grant extensions as a
matter of course.
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