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GUIDETO
AMENDMENTS TO ARTICLE 13
OF ABU DHABI LAW NO. 4 of 2013

Introduction

It is close to five years since Abu Dhabi Global
Market (“ADGM”) opened for business. This
milestone provided an opportunity for the
ADGM Authorities to review Abu Dhabi Law No.
4 of 2013 (the “Founding Law”). As part of that
review, ADGM Courts proposed amendments
to the Founding Law to enhance ADGM'’s
dispute resolution framework in ADGM.

The amendments to the Founding Law are
contained in Law No 12 of 2020 and are referred
to in this Guide as the “Amended Founding
Law”. They principally deal with eight matters
relating to dispute resolution in ADGM.
Specifically, the Amended Founding Law:

(a) confirms ADGM'’s status as an “opt in”
jurisdiction;

(b) confirms the nature of ADGM Courts’
jurisdiction as being “exclusive” in
relation to certain claims and disputes;

(c) allocates cases involving the
interpretation of any articles of the
Global Market Regulations to the Court of
First Instance;

(d)  prevents ADGM Courts’ judgments being
used for the enforcement of non-ADGM
judgments’ and awards in other
jurisdictions;

" This is subject to one limited exception set out in paragraph 11.
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(e) codifies into law the enforcement
framework set out in the Memorandum of
Understanding between ADGM Courts
and Abu Dhabi Judicial Department
dated 11 February 2018;

(f) confirms ADGM Courts’ status as courts
of the Emirate;

(8) provides that judgments made by ADGM
Courts shall be issued in the name of the
Ruler of Abu Dhabi; and

(h) gives effect to the protection of ‘Netting
Agreements’ in relation to the
enforcement of non-ADGM judgments,
decisions, orders and awards.

ADGM’s “opt in” jurisdiction

Articles 13(8) and (9) of the Amended Founding
Law confirm ADGM’s status as an “opt in”
jurisdiction. Thatis, parties with no connection
to ADGM can agree to have their civil or
commercial claims or disputes determined by
ADGM Courts, or by way of arbitration seated in
ADGM. The Founding Law previously provided
for this, butthe amendments provide increased
clarity in relation to ADGM’s “opt in”
jurisdiction and deal with any doubt about
whether there is a nexus requirement for
arbitrations seated in ADGM.

Parties wishing to “opt in” to ADGM’s
jurisdiction for dispute resolution mustdo so in
writing. The preferred way to do this is for
parties to include an appropriate dispute
resolution clause in  their contract
documentation; however, parties can also
agree to “opt in” to ADGM’s jurisdiction after
the claim or dispute has arisen.

“Exclusive” nature of ADGM Courts’ jurisdiction

Article 13(7) of the Amended Founding Law
provides that the Court of First instance “shall
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have exclusive jurisdiction” in relation to the

following matters:

civil or commercial claims and disputes
involving the Global Market or any of the
Global Market Authorities or any of the
Global Market Establishments;

(a)

civil or commercial claims and disputes
arising out of or relating to a contract
entered into, executed or performed in
whole or in part in the Global Market, or a
transaction entered into or performed in
whole orin partinthe Global Market, orto
an incident that occurred in whole or in
part in the Global Market;

any appeal against a decision or a
procedure issued by any of the Global
Market Authorities according to the
Global Market Regulations;

any request, claim or dispute which the
Global Market’s Courts has the
jurisdiction to consider under the Global
Market Regulations;

any issues as to the interpretation of any
articles of the Global Market Regulations.

The Founding Law previously provided that the
Court of First instance “shall solely consider or
decide” on these types of matters®. Article
13(7) of the Amended Founding Law provides
greater clarity on the types of claims or
disputes that fall within the exclusive
jurisdiction of the Court of First Instance.

The change in terminology to “shall have
exclusive jurisdiction” was in keeping with the
language that common law parties and
practitioners were used to, and familiar with,
on the issue of jurisdiction. This amendment
was implemented not to alter the position but,
again, to provide greater clarity for the legal and
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business community on the important topic of
the jurisdiction of ADGM Courts.

A similar amendment is included in Article
13(10) of the Amended Founding Law insofar as
it provides that the Court of Appeal shall have
“exclusive jurisdiction” to consider and decide
on appeals made against the judgments or
orders issued by the Court of First Instance.

Interpretation of Global Market Regulations

9.

10.

Article 13(7) of the Amended Founding Law
provides that the Court of First Instance shall
have exclusive jurisdiction in relation to any
issues as to the interpretation of any articles of
the Global Market Regulations.

Previously, these issues were to be dealt with
by the Court of Appeal. This amendment was
made to reflect the practical reality that issues
of statutory interpretation are more likely to be
dealt with at first instance level in the cases
that come before ADGM Courts, with the Court
of Appeal retaining exclusive jurisdiction to
decide on any appeals from judgments or
orders of the Court of First Instance (including
those that deal with matters of statutory
interpretation).

ADGM Courts’ judgments not to be used as an
impermissible device for enforcement

11.

Article 13(14) of the Amended Founding Law
deals with what some members of the legal
profession refer to as the “conduit route” for
the enforcement of judgments and orders
(“judgments”) that originated outside the
Emirate and awards made outside ADGM. Put
simply, parties cannot use ADGM for the
enforcement of non-ADGM judgments and
awards in other jurisdictions - the limited
exception being where the originating judgment
comes from another court within the Emirate.

¢ &35

Gy Al e iy JleeY) aainay 0l
) a8 aSlal Ll Galiaia)

058 e (10)13 @) salall A aliie dieia 585 .8

i) AaSaal (35S o e Gl Jaral) (il

G el il Mg paall Ll alaiay

o boalall ol Y1 gl AlSaYI Lo dasiall () salal
i) deSadl)

g—“jw‘ u—‘h}“ Ay ?Ué.'\ ki

e Jamall Gusndil) ) 918 (40 (7)13 o sald) i .9

il jalain¥) 4y dlaall oS of

alai 8 3 ga Al iy (slati Jilisa 4} (8 (5 pucaa])
el (s gl (g

shill Gabaia¥l sl aibad) el o 58 810
Cud My Gl ASae ) Jiled) oda
mar A eadl 8l 5l Qe Jyandl) 138 A2l
Sl ol iy dilid) Jilad) ge Jalail
A cs).\ (;"J\ & stedll 2 A)aiyy) Sl (5 gl
iSae Bl pe callall dagl (3w aSlas
b cll (5 peanll ladll alaiaYU Gl
. BJJLA\ f\,‘y\ }i ets;‘\z\ e e:ss o5k al

.(uy‘)ﬂ“

Bl gm aSlan (e B alal) alkal) aladin) ala
3 ganal) 2T Al oS allal)

Jaxall Gurldl) () 58 (0 (14)13 A8 5ol Jslis 11

Apa " ool b Guaisdl Gar oy b

3alall (MAlSaYIM) el V) 5 alSAY) duiwd "Aliad

™ CJL'A B‘JJL.AJ\ ?:\Saﬂ\ eLSAi} EJLA\‘J\ CJLA

gl kY o ¥ dblay gl ol

A&aly AlaY) Sl el ki gl (3 pladind

iy allal) sl (s g la B odlal) aSadl

5 dgdaa Py vy & c‘_g‘)':\ Uabaisl él:\..u\
oY) s Al e (e Sa jsaa



12.

13.

14.

15.

As a matter of principle, it has always been
ADGM Courts’ position that parties should go
to the place where the relevant assets are
located for the purpose of enforcement.® This
principle has now been given effect through the
amendments to the Founding Law.

What that means is that if parties wish to take
advantage of the favourable enforcement
framework that ADGM Courts have in place
with other jurisdictions (including with Abu
Dhabi Judicial Department), they must submit
their original dispute for determination by
ADGM Courts or by arbitration in ADGM. If
parties do not do this, and execution against
debtor assets is to take place in a jurisdiction
other than ADGM, then the judgment or award
creditor must bring an enforcement application
in that other jurisdiction.

In practice, parties are still able to apply to
ADGM Courts for the recognition and
enforcement of non-ADGM judgments and
awards even if there are no relevant assets in
ADGM. But, save for the limited exception
referred to in paragraph 11, the Registry of
ADGM Courts will not affix the “executory
formula” to any subsequent ADGM Courts
judgment or order for the purpose of
enforcement (including execution) in other
jurisdictions.

Enhanced enforcement framework between

ADGM Courts and Abu Dhabi Judicial
Department
Articles 13(15) and (16) of the Amended

Founding Law codify into law the enforcement
framework that is set out in the Memorandum
of Understanding between ADGM Courts and
Abu Dhabi Judicial Department dated 11
February 2018. This provides for the mutual
enforcement by the Abu Dhabi sister courts of
each other’s judgments and recognised or
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16.

ratified arbitral awards — without any review on
the merits being undertaken by the enforcing
court. The Amended Founding Law also
confirms the two routes that are available to
judgment creditors for enforcement, being:

(@) the “direct route”, whereby the judgment
creditor applies directly to the execution
court for enforcement; and

(b) the “deputisation route”, whereby the
judgment creditor applies to the original
court that delivered the judgment and
requests that court to deputise an
enforcement judge in the execution court
for the purposes of enforcement.

To date, there have been 19 judgments that
have successfully been referred to Abu Dhabi
Judicial Department under the “direct route”
provided for in the Memorandum of
Understanding — with these enforcement cases
in various stages of the enforcement process.
These amendments to the Founding Law are an
important development because it elevates the
enforcement mechanism contained in the
Memorandum of Understanding to a matter of
law —and should provide parties with increased
confidence that ADGM Courts’ judgments and
recognised awards will be enforced by its sister
court, Abu Dhabi Judicial Department.

ADGM Courts confirmed as courts of the Emirate

17.

Article 13(1) of the Amended Founding Law
confirms ADGM Courts’ status as “courts of the
Emirate”. This was never in doubt because
constitutionally ADGM is a part of Abu Dhabi.
However, it provides useful clarification for
parties and courts from other jurisdictions who
may not be familiar with ADGM and how,
constitutionally, it fits into the jurisdictional
landscape of the United Arab Emirates. This
may become of particular relevance when it
comes to the enforcement of ADGM Courts’
judgments and awards under international
treaties and conventions to which the United
Arab Emirates is a signatory.
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Judgments to be issued in the name of the Ruler of
Abu Dhabi

18.

Article 13(2) of the Amended Founding Law
mandates that judgments made by ADGM
Courts shall be issued in the name of the Ruler
of Abu Dhabi. Thisamendmentwas introduced
for similarreasonsto those setoutin paragraph
17 and should assist with clarifying the status

of ADGM Courts’ judgments on the
international stage.
Protection of ‘Netting Agreements’ in the

enforcement of non-ADGM judgments, orders,
decisions and awards.

19.

Article 13(17) of the Amended Founding Law
gives effect to any provisions for the protection
of Netting Agreements under the ADGM
Regulations in relation to the enforcement of
non-ADGM judgments, orders, decisions and
awards. Netting Agreement is defined in the
amended Founding Law as “any agreement or
master agreement between two parties which
provides for the netting of present or future
payment or delivery obligations or entitlements
and any related margin, collateral or security
arrangements, in connection with those types
of qualified financial contracts as the Board of
Directors may designate.”

Conclusion

20.

This Guide was prepared for the assistance of
the global and local business and investor
communities and their advisors. ADGM Courts
believe that by providing detailed information
on the amendments to the Founding Law,
including the policy behind them, will lead to a
greater understanding and appreciation of
ADGM’s  enhanced dispute resolution
framework. ADGM Courts remain available to
respond to any enquiries via email to:
enguiry@adgmcourts.com
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